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ADVERTISEMENT. 



This Tract was originally published 
in a co-temporary work. For the con- 
venience of reference it is now given 
in a separate shape. It is printed in 
the same size as the New Edition of 
Watkins' Principles, in order that it 
may be bound up with it, if the subjects 
are not considered too dissimilar. 
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OBSERVATIONS, 



Of the mode of deducing a title lo all or part of a 
general allotment made in retpect of landt of dif- 
ferent tenuretf or derived through different cAoio 
neb. 

XNCLOSURE commissioDera assume to 
themBelTes the most arbitrary control in the 
management of all matters connected with 
their trust. The advice of counsel they not 
only never take, 'but uniformly reject when 
submitted to them. The remarks of soli- 
6 
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citors too^ are usually treated in a way to 
prevent repetition. The commissioners read 
the act as excluding from their consideration 
all subjects not immediately connected with 
roads^ rates^ and acres. The addition of a 
few explanatory words in their award not 
connected with those subjects^ is deemed an 
infringement on the act and an abuse of their 
powers. 

i 

The act provides that the award shall not 
merely express the quantity of acres in each 
allotment^ but contain '' all . such other rules^ 
orders^ agreements^ regulations^ directions^ 
and determinations^ as the said commissioners 
shall think necessary^ proper , or beneficial to 
the parties/' s. 35. If the necessity of any 
particular direction be not immediately ap- 
parent^ the commissioners will not admit of 
any explanation as to its beneficial tendency; 
much less will they enter into a considera^ 
tion of the evils of its omission. The con^ 
sequence is, that there is scarcely a title 
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which is not in some degree involved in 
serious difficulties^ arising from this inju- 
dicious and unadvised mode of executing the 
inclosure commission. 



By the 7th section of the General Inclosure 
Act^^ it is declared^ that the commissioners 
ahall not determine any dispute touching title 
to landsy but shall set out the allotments to 
the persons in actual possession of the lands 
in lieu or in right whereof the allotments are 
made^ and that no suit touching such title 
shall delay the division or inclosure. Under 
a misapprehension of this section^ commis- 
sioners invariably affirm^ that they are pro- 
hibited from interfering with titles in the 
slightest degree. On . this principle they 
make their allotments generally^ without dis- 
tinguishing which allotment is made in re- 
spect of freehold^ and which^ in respect of 



' 41 Geo. 3. c. log. 
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leasehold property, and without appropri- 
ating to any farm in particular a separate 
allotment. 

m 

There is a clause in most local acts, com- 
municating the title of the old inclosures to 
the lands allotted. This inconvenience then 
arises : if a proprietor have lands derived 
through five jdifTerent titles, some copyhold, 
some leasehold, and some freehold, and five 
separate allotments are made to him, every 
part of all the allotments will be subject to 
the whole of those titles ; that is, a purchaser 
cannot be advised to complete his contract 
for the purchase of all or any one of the 
allotments, without satisfying himself as to 
the soundness of all the five titles ; for if one 
title be defective, and an. eviction ensue, he 
cannot ascertain the particular allotment or 
part of allotment which will be recovered ; 
and no prudent purchaser could be advised 
to pay his money for land surrounded with 
such uncertainty of possession. 
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In one instance^ says a learned writer^ it 
was reasonably computed that there must 
have been two hundred different abstracts^ to 
shew the real state of the title ; and in another^ 
says the same writer^ '^ a vendor abated twenty 
thousand ^ out of sixty thousand pounds^ ra- 
ther than have the contract rescinded on ac- 
count of an objection insisting on this de^ 
fect^ that since the lands were not ascer- 
tainable^ the court could not decree perform- 
ance with an abatement." ' This evil is so 
genera] and alarming^ and productive of so 
much inconvenience and expense^ as in the 
writer's opinion to call for immediate legis- 
lative interference^ empowering the old com- 
missioners^ or new oneb to be duly ap- 

* It could not surely have cost this sum to have ob- 
tained even an act of parliament for amendment of the 
defect, and the legislature could scarcely have refused 
an act under the circumstances : but delay perhaps would 
have lost the purchaser* 

* 1 Pres. Abs. 88, 80. 
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{K>inted^ Ux appropriate such general allot- 
ments according to the respective titles of 
the proprietor. > Indeed^ without an act of 
parliament for the purpose^ it is difficult to 
discover any. sure mode of division. 

In practice, three modes of partition sug- 
gest themselves : — 

1st. — A commission out of, Chancery to 
ascertain metes and bounds, or gene- 
rally for a partition. 



2d.~-An appropriation by the old corn^ 
missioners after they have signed and 
completed their award, under the case 
of Haggerston v. Dugmore ; and 

3d.— A conveyance of all or so mueh 
of the allotment as is freehold, and an 
assignment of all or so much of it as 
is leasehold. 
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With respect to the first suggestion^ it is 
not dear that a court of equity will grant 
a cemmission to ascertain ' the boundaries of 
intermixed lands belonging to one proprietor. 
Lord Northington was of opinion^ that the 
court has simply no jurisdiction to settle the 
boundaries of land unless some equity is 
superinduced by the act of the parties;, and 
On that ground his lordship dismissed a bill 
to ascertain the boundaries of two manors^ 
there being no dispute as to the soil.^ Skr 
William Grant also was of opinion^ that the 
circumstance of a confusion of boundaries 
furnished^ per se, no ground for the inter* 
position of the courts and refused to enter- 
tain a bill of this description between two 
independent proprietors to force either to 
have his right so determined." 



* Wade V. CoDyers, 2 Cox^ 360, 



^ Speer r. Crawter^ 2 Meno.418» 
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The principal instances in which sdch 
commissions have been granted^ are where 
a lessee or copyhold tenant^ having freeholds 
of their own^ have laid all the lands^together 
for convenience of occupation^ and so con- 
founded the boundaries that at a future pe* 
nod it becomes difficult to ascertain what be- 
longs to the lord and what to the tenant ; in 
which case the commission generally directs 
that if the lands cannot be ascertained^ the 
commissioners are to set out so much of the 
land of the tenant as is of equal value t6 
the leasehold or copyhold premises undis- 
tinguishable.^ 

It is questionabTe^ therefore^ whether a 
court of equity has any jurisdiction in the 
case alluded to. The lands have never been 
divided and apportioned ; and to call upon the 



* Attorney General V. FuUarton, 2 Ves. ^ Bea. 264. 
Leeds (Duke) v. Strafford, 4 Ves. 180. Hov. Frauds^ 
^39/ 
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Court of Chancery to make such apportion- 
ment^ is to petition the court to perform the 
duty of the inclosure commissioners. Equity 
might as well be called on in the first in- 
stance to divide and allots as to apportion 
or be the means of apportioning the allot- 
ment after the award is signed and pub- 
lished ; and it is difficult to conceive how a 
commission could issue to distinguish boundar 
ries which have never been ascertained. 

A bill in equity for partition seems a more 
inapplicable remedy for the evil complained 
of than a commission to ascertain bounda- 
ries. This is evident on slight consideration. 
Neither by the common law^ nor by the sta- 
tutes of Hen. 8. and WU. 3. could a remedy 
possibly have been anticipated by way of writ 
or bill for partition. 

A case indeed in Vesey's Reports/ seems 



^ Agar V. Fairfax^ 17 Ves. 533. 
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. * * • 

at first sight to sanction a different opinion, 
but on inspection that case will be found to 
have quite a different tendency. The par- 
tition there was of a moor held in common 
by persons whose shares were not ascertained, 
and it was referred to a Master to ascertain 
the exact value of those shares, and theii it 
was ordered that the moor should be divided 
among the joint-proprietors according to that 
valuation. 

• • • 

The lord of the manor and his commoners 
are together seised of the waste, but a court 
of equity would not, it is apprehended, on the 
authority of this case extensive as some ex- 
pressions in it are, entertain a bill by the lord 
or any particular commoner, for a partition of 
the waste which he and the other commoners 
are entitled to jointly. The lord may approve 
certain parts of the waste, provided he leave 
sufficient common for his tenants ; but he can- 
not by any means at law or in equity compel 
a division and inclosure of the common against 
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their consent^ — that can only be accomplished 
by means of an act of parliament. 

Secondly, The case of Haggerstan v. Dtcg-- 
mofe} was shortly this — The commissioners 
made their award in 1811^ having previously 
levied a rate for completion of the roads ren- 
dered necessary by the inclosure. The roads 
were not finished at the time the award was 
executed ; and four years qfteVy it was found 
that the sum assessed for perfecting them was 
very inadequate for the purpose. The com- 
missioners ih^n levied a fresh rate^ and the 
question was/ whether this rate was legally 
imposed. It was contended on the part of 
the occupiers^ that the commissioners^ before 
they executed their, awards might have li- 
mited a time for completing the roads^ and 
imposed a rate to defray the expedses of 
the same ; but having made their award their 



* Haggerston v, Dugmorc, 1 Barn. ^ Aid. 82. ; and see 
Rex 17. Washbrook, 4 tiarn, Sf Cress. 732. 
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« 

authority^ like that of other arbitrators^ was 
wholly at an end. 

Bayley^ J. thought that as there was not 
any express provision in the act that the 
award should be finals it followed from the 
nature of the subject^ that the power of the 
commissioners should continue until they had 
finally executed the duty imposed on them^ 
one part of which duty was to complete the 
roads. And per Holroyd^ J. the power of 
the commissioners must, from the reason g/* 
the thing, continue till they have fully exe*- 
cuted the duty imposed upon them by the 
act; till the roads have been completed^ 
they have not fully discharged their duty^ 
and therefore their authority is not fully 
executed. The argument (if of any weight) 
rather went to affect the award of the com- 
missioners^ than to prove that they had exe- 
cuted their authority. The court, therefore, 
refused a rule to set aside a nonsuit, which 
declared that the rate was legally assessed. 
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From this case it may be inferred, that 
inclosure commissioners have pov^er to make 
a second awards if the first be imperfect, or 
not fully executed. If the commissioners 
could be prevailed upon to execute such se- 
cond award to meet the evils above alluded 
to, (but which they would not perhaps very 
readily do), a purchaser would probably find 
considerable difficulty in attempting to re- 
scind his contract, on the ground that the 
lands were not sufficiently ascertained ; but 
of course, implicit reliance cannot be placed 
on this general inference, in the absence of 
decision, especially as the above-mentioned 
case turned on matter of necessity ; whereas, 
the defect in contemplation may be said to 
be matter of convenience only. 

The third mode of obviating the difficulty 
can obviously apply to those few cases only^ 
where the lands are derived through two or 
three light titles; and then if one title be 
leasehold, and the purchaser has contracted for 
freehold and insists on a conveyance of free- 
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hold^ entirely^ the plan is rendered nugatory. 

Besides the inconvenience of tracing three 
titles^ freehold^ copyhold^ and leasehold^ even 
if they are not individually of any great ex- 
tent^ with attested copies^ covenants to pro- 
duce deeds^ &c.^ a future purchaser may object 
to complete his title without a strict legal divi- 
sion of the allotments^ on the ground that 
the expense of such division may ultimately 
fall upon himself ; and if his object be a vote 
for county elections^ it is questionable whe- 
ther he can be denominated a freeholder^ 
when his land may eventually be declared to 
comprise the entire allotment in respect of 
the leasehold property of the former owner. 



On the whole^ therefore^ an act of parlia- 
ment seems the only sure mode of meeting the 
difficulty ; and it would evidently be to the 
interest of all owners of land so situated^ to 
petition parliament for general relief, rather 
than be put to the expense of a separate act 
for each individual case. 
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Such act may empower and enjoin the old 
commissioners^ where they are living, to re- 
view their awards at the request of the 
owners of the allotments, and to make a sup- 
plemental award specifying the required ap- 
propriation. If the old commissioners are 
dead, then it may provide that new ones be 
appointed, pursuant to the requisitions in each 
respective act, for the aforesaid purposes and 
for the completion and correction of all other 
unfinished or informal proceedings and trans- 
actions under each respective 9ct. Or a ge« 
neral set of commissioners may be appointed 
to make and register the requisite specifica- 
Uon ; or perhaps^ the better enactment would 
be, to allow the owners of the fee^ by deed 
enrolled with the clerk of the peace, to declare 
their election, which allotment shall be in lieu 
of one title and which of another, and each 
title may be referred to by the last purchase 
deed, or by a schedule containing the prin- 
cipal documents. 
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Since writing the above it haa been sug-' 
gested to roe^ that I am '' labouring under a 
mistake in attributing to the commissioners 
the evil complained of. The truth is/' says 
my informant/ "that the source of the evil 
rests with the parties themselves^ who negli-* 
gently in *many cases, ignorantly in others^ 
and obstinately in some^ omit to make state* 
ments of their different titles upon the face of 
their claims. One case/' he adds, "came 
under his own observation^ where a gentle* 
man had purchased very considerable estates, 
in a parish from a great number of different 
persons, and some parts of these estates were 
very intricately circumstanced in point of tide. 



^ B. J. Wake, Esq., a respectable solicitor at Sheffield. j 
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On behalf of this g^entleman the' writer (who 
was his solicitor) obtained an act of pariia* 
inent for the inclosure of the commons in this 
parish^ which commons contained several 
thousand acres; Being aware of the circum- 
stances respecting the titles^ he strongly re- 
commended his client to require the commis- 
sioners to' distinguish in his awards what 
allotments he set out in right of each of the 
estates^ but the owner of them positively re- 
fused to give himself the trouble ; and though 
he was a gentleman of more than an ordinary 
share of intelligence and talent he treated the 
caution as a nonsensical subtilty in convey- 
ancing : a practice which country gentlemen^ 
so much to their subsequent costs and vexa- 
tion/ are too apt to adopt and persist in.- 
There might however be another reason^ ope- 
rating on this gentleman's mind: viz. the: 
intention ' he had of keeping his estate until 
time should find' a reriiedy for the anticipated 
defect. Time however brought with it occa- 
sion for the sale of the estates in agfeat many 

C 
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loU ; the dejection was of course taken, and 
the expence of an act of parliament was sua* 
tained to perfect the titles/' My informant 
then repeats, '^ with a considerable degree of 
confidence, that it is not the commissioner 
but the chdniant to common rig^ht who is to 
cry mea culpa.** And be says, '^ he personally 
knows and respects mbny gentlemen who 
have acted as commissioners, and he discards 
erery doubt when he declares, that those 
whom he does know, never would cause to 
the parties by whom they were employed 
such a serious temporal calamity, as Mr. C. 
with great truth has stated to prevail/' 

There can be no doubt, that a due specifi- 
cation of the titles in the claim would obviate 
the difficulty if the commissioners would 
attend to that specification in their award ; 
but inclosure commissioners uniformly evince 
a disposition to reject the additional trouble 
of subdividing each allotment according to 
the titles of the different owners; and it must 
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be confessed^ that such fractional diTisions 
would cost them nearly three times as much 
labour as the original divisicm into proprie- 
torial allotments. Then their award would 
be swollen to nearly three times the size^ 

» 

and the expense/ already excessive^ would 
become intolerable. However^ it cannot now 
be of much avail to discover the origin of 
tiie evU^ when upwards of five thousand in^. 
closures have^ at an expense of nearly ten 
millions of money ^ already been made. All 
these inclosures are more or less affected with 
this mode of executing the trusty aad a re^ 
medy for the evil seema the more legitimata 
object for consideration^ than the means of 
its prevention in future. 

I shall close this Chapter by the addition of 
another of the numerous instances of ineffi* 
cient conduct in the inclosure trusty wbich^ 
whether the origin of it lies in reality with 
the commissioners or the parties themselves^ 
is prima fade to be attributed to the commift*; 

C 2 
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sioners^ who being, placed by Government in 
a confidential and official situation^ are to be 
held responsible for any want of information 
which they may negligently omit to call for. . 

A proprietor of lands in the parish of Ket- 
tering was entitled to certain open and com-, 
mon field lands^ held of the manor of Ketter- 
ing as copyhold of inheritance. His wife 
was also entitled to rights of common in the 
same parish^ in respect of a cq)yhold house 
held of the rectory of the manor of Kettering 
(a totally distinct manor from the manor of 
Kettering). On an inclosure of the paiishy 
the commissioners awarded to the husband 
one general allotment of ninety acres in lieu 

« 

of all the open and common field lands and 
rights of common of the said husband and 
wife^ within the said manors and parish^ and 
the husband was admitted to the whole allot- 
ment in the manor of Kettering. The husband 
enjoyed the property for upwards of twenty 
years^ and died seised thereof; on his death 
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his heir at law entered^ and contracted to sell. 
The purchaser objected to the tide^ on the 
ground that the lord of the rectory manor had 
a right to reclaim a portion of the general 
allotment as appurtenant to his manor. The 
obstinacy of this objection lost the purchaser^ 
and very much deteriorated the value of the 
other property connected with it. The diffi- 
culty was to ascertain the parties to the ap- 
portionment. The concurrence of the lords 
of the two manors was clearly necessary* as 
also of the wife and her husband^ she having 
married again. Then the amalgamation of the 
titles^ and the trouble and expense of obtain- 
ing the concurrence of these distant parties^ 
was estimated at nearly the value of the allot- 

4 

ment. 
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CHAPTER II. 



0/the title to allotments in Ueu of leasehold or 

copyhold rights* 

WITH respect to leaseholds, it is clear from 
the decided cases^^ that the allotment as it 
comes from the commissioners^ is^ in point of 
estate^ a freehold in fee simple of the tenure 
of common socage ; and the provision in most 
local acts communicating the original title to 
the land allotted^ conveys the legal estate of 

the allotment to the use of the allottee^ for 
the term^ with remainder^ to the use of the 
reversioner in fee. If, however, that provi- 



* Doe V. DavidsoD, 2 Maule Sf Selw. 175. Townlej 
9. Gibson, 2 t. R. 171. 
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flion be omitted in the local act^ it is appre^ 
hended^ that as no provision of a similar 
import is in the general act^ the lessee will be 
entitled to the allotment in fee simple — in 
trusty nevertheless^ after the expiration of the 
term for the reversioner in fee ; and it is pro- 
bable he would be compelled to convey to uses 
corresponding with the beneficial interests in 
the estate. 

In reference to copyholds, it has been ex- 
pressly decided^ that allotments to a copy- 
holder in lieu of his rights of common^ are of 
a freehold and not of a copyhold tenure^ 
though the copyholder himself should even 
agree that the allotments be held by copy of 
Court Roll according to the custom of the 
manor. In a late case/ an issue was directed 
under an inclosure act^ to try whether allot- 
. ments made to copyhc)lder8 in respect of their 



' RbyM V. JodreDj t T. R. 4%i. 
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cppyhold lands and rights of common, were 
freehold or copyhold. The cause was tried 
at the assizes, but . the ^int was reserved for 
the opinion of the Court of King's Bench. 
Ashhurstj J. in delivering the opinion of the 
Court above, said, that to decide the question 
in dispute, it. was only necessary to consider 
what was the nature of a copyhold, and what 
were the incidents inseparable from it. It 
had been clearly held, that a copyhold must 
be time out of mind, and could not b^n at 
this day.' Then, was the land now in ques- 
tioii ever demised, or demisable i' and had the 
custom of the manor ever taken hold of it ? 
It clearly had not. Then, it never could be 
copyhold, and of course must pass as free- 
hold. But it was argued that this should be- 
come copyhold by operation of law, .as the 
accessary must always follow the nature, of its 
principal. The misfortune was, that - no in- 
stance had been shewn in which a copyhold 

' Co. Lilt. 58 b. Kempe v. Carter, 1 Leon. 55. 
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lYas ever created by operation of law ; and 
for this plain reason^ that n copyhold was 
not a creature of law but of fact ; it must have 
custom to support it^ and could not be created 
by any other mode, unless by act of parlia- 
ment^ which might operate as an estoppel to 
any man to say that it had not existed time 
out of mind. Therefore^ on the whole^ their 
lordships were very clearly of opinion^ that 
the allotments in question were freehold; and 
the poBtea was directed accordingly. 

In a second case/ allotmMts were made to 
,W. Lo JD respect of several customary estates^ 
of which he was seised in fee according to 
the custom of the manor^ under an agreement 
between the lord of the manor and the com- 
moners^ that the common should be divided 
between them ; and an award was made in 
pursuance of this agreement^ which was after- 



* Doe 0. Davidson, ^ Mauie Sf Selw* 175. 
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wards confirmed by an Inclomire Aet. The 
act saved to the lord the seignories^ and aU 
rents^ services^ courts^ Ac, and all other roy^ 
akies^ jurisdictions^ and pre-eminences inci* 
dent to the manor^ in tarn amplo modo as he 
mig^ht have enjoyed the same in case the act 
had not passed ; and also contained a clause 
that nothing should alter or annul any settle* 
ments^ &c. affecting the laiids to be inclosed^ 
but that the several allotments should be held 
by the several persons to whom they were 
allotted to the same uses^ and for the same 
estates J and subject to such limitations^ &c. as 
the lands in respect of which such allotments 
w^e made were limited and subject to. 

The questions in the cause resolved them* 
selves to this^ whether the allotments to the 
tenants were of the same tenure as their cus- 
tomary estates. It was argued^ that the saving 
clause in the act must have had the effect of i 

making these allotments customary tenure; 
for otherwise they would be freehold with in* 
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cidents inconsifltent with a freehold tentire. 
The Judges^ however^ thought differently. 
In d^Tering their opinions seriatim. Lord 
Ellenborough said^ that if it were the inten* 
tion of the parties^ by the agreement^ to con^ 
Btitute an estate of a customary nature in 
these allotments^ it was a thing which by the 
law of the land they were not competent to 
do; because it was an essential quality of 
such an estate^ that it must have been imme- 
morially demised or demiseable as customary 
estate; aadas it must always have been of 
such quality^ it followed that this quality 
could not be created by any modem agree- 
ment. The several clauses in the act of par^ 
liament did not mean> that because the. ori- 
ginal estates were in their tenure customary^ 
therefeure the allotted estates should fcAow the 
same tenure and be customary too ; but that 
where there happened to be any settlement or 
conveyance then subsisting^ of the lands in 
Jieu of which the allotments were made^ whe- 
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tfaer such settlements^ &c. might have carve4 
out estates for life^ in tail or in fee^ such set- 
tlement or conveyance should affect the lands 
allotted^ as well as the original estate : in 
shorty that the allotments should be subject to 
the old uses ; and per Le Blanc^ J. — 

The clause in the act^ that- nothing therein 
should tend to defeat the lord's seignory^ 
merely reserved to him the same rights over 
the freehold land^ now become the freehold 
of the tenants^ which he before enjoyed as 
lord over the same land when it was his own 
freehold. — Bayley, J., was of the same opi- 
nion. The act was not meant to interfere 
with the tenure of the lord and the several 
persons to whom the several allotments were 
made^ but merely to regulate the interests of 
the several persons as to the course or chan- 
tiel in which the allotments should go ; and as 
to the proviso in favour of the lord^ he con- 
ceived no royalty or seignory incident to the 
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manor would at all be interfered witb^ by 
holdings that the several tenants took a free- 
hold interest in the lands in question.' 

And the copyholder is not only entitled to 
the freehold of the allotment^ but to the free* 
hold in fee-simple^ with all mines^ quarries^ 
&c. under the same^ notwithstanding there be 
a clause in the act^ that the indosure shall not 
^' defeat the lord's seignories incident to the 
manor."' Provision^ however^ is now usually 
made in inclosure acts^ declaring that the 
lands allotted in lieu or respect of copyhold 
tenements or rights of common^ shaU be of 
copyhold tenure^ and subject to the same cub* 
toms^ and pass by the same conveyances and 
no other^ as the lands^ in respect of which 
they are allotted^ are subject to and pass by. 

Hence a copyholder may be qualified to 



* Doe V. DavidsoD, 3 Maule Sf Selw* 175. 

* Townlej v. Gibson, 3 T. R. 701. 
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vote at a county election in virtue of his allot- 
ment^ although be is not entitled to that privi- 
lege by his more amjde estate of copyhold. 

The recent cases' . have rendered it clear 
that a special custom is necessary to enable a 
lord of a manor to demise the waste portions 
of his demesnes by copy of Court-Rdl. But 
though there be such a custom^ the lord^ it is 
conceived^ cannot demise by copy an allot* 
ment made to him in respect of those de** 
mesnes ; for the allotment is freehold^ and the 
customs of the manor have not attached on it 
from time immemorial. Yet some specious 
aigumentfl on' the ground of substitution may 
be advanced in fiivour of such a demise. 



* Rex V. Warblington, 1 T. R. 242. Northwick v. 
Stanwaj, 2 Bos. * Pul. 346. Steel v. Prikett, 2 Star. 

ft 

470. Badger v. Ford, 3 Barn. Sf Aid. 1 53. 
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CHAPTER IIL 

OJ the clause communicaiing to the aliotmenti ihe title 
of the lands in respect of which they are Matted; and 
herein of a will dated between the act and awards and 
general words devising the right of common. 

THIS clause is worded in different acts with 
different degrees of intensity. In the earlier 
acts it is merely stated that the kndt allotted 
shall be held to the same uses as the lands in. 
lieu of which the allotments are made. lit 
some acts it is omitted altogether; and as 
there is no provision of a similar import in 
the general jact, very considerable difficulty 
must ensue from that omission. Cases so cir* 
cumstanced will probably receive a favourable 
consideration in a courts and the allotments 
may perhaps be treated as a new acquisition 
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unincumbered with any previous title but 
that which is derived through the act itself, 
and the omnipotent power of parliament. 
The right to the allotment may be estimated 
and determined \}y the right to the heredita- 
ment in respect of ^hich the allotment is 
made; not so as to communicate the prior 
title of the hereditament to the allotment^ but 
only to ascertain the person to whom the al- 
lotment ought to have been regularly made. 
This^ however^ is mere conjecture, which 
should not be indulged in. 

» 

The : modern clause may perhaps be consi- 
dered sufficiently ample. ^^ And be it further 
em^cted, that the several allotments which 
shall be made by virtue of this act, and the* 
premises so to be exchanged, partitioned; and' 
divided as aforesaid, shall, immediately after 
the making of such allotments, partitions, and 
exchaiiges refspectively, go to, be, remain,^ 
and enure, and be held and enjoyed, and the^ 
several persons to whom the same shall be- > 
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loDg^ shall from thenceforth irtand and be 
seised and possessed thereof respectively^ tx> 
such and the same uses^ and for such and the 
same estates^ . and subject to such and the 
Slime leases (except leases at rack rent of any 
part or parts of the said common field lands so 
intended to be divided as aforesaid^ wUch are 
hereinafter declared to be void)^ wills^ entails^ 
limitations^ remainders> tenures^ rent-charges^ 
quitrrents, services^ mortgages^ charges^ liens^ 
judgmen^s^ and other incumbrances as the 
several lands and grounds^ iti respect whertof 
such allotments shall be made^ or which shall 
be so. divided^ partitioned, or exchanged in 
pursuance of this act, now are, or should, or 
iKouM ha.ve: been: sulojeet and liable to, bav6 
been charged with, or affected by, in case 
this act bfidnol been made/' 



i^/ 



I.. 



Tiie . intefpretotion of thifii clause with re^ 
sp^ct tp a wSa tmd^ in the interval between 
tber^ct and thie, Awardi. devirfng rigbti of com-* 

D 
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mon' which at the testator's death have been! 
converted into allotments^ has been the sub-: 
ject of considerable discussion. In a case 
submitted to Mr. Wilbraham^ on the Hexham 
Inclosure Act^ vt^hich passed in 1753, it was 
declared by the act that the allotments should 
be held and enjoyed by the persons to whoni 
the same were allotted, ^^ in the same inan-^ 
ner and by the same tenure as the respective 
lands in right of which the said allotments 
should be made/' A person having a copy- 
hold close held of the manor of Hexham, to 
which was appurtenant the right of grazing 
cattle in two large commons, the subject of 
inclosure, by her will, dated January, 1755^ 
devised the said close with the appurtenances 
to certain persons therein named. Theaward 
was dated in May of the same year,- and al- 
lotted to the testatrix certain lands in right of 

I' 

her copy bold close and rights of common in 
the moors and wastes of Hexham : the testa^ 
trix died in 1756 without altering her willy 
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and the question was^ whether the allotment 
passed to the devisee. 

Mr.Wilbraham was of opinion^ that as the 
testatrix was not seised of the lands at the 
time she made her will, they did not pass 
thereby; for though she was seised of the 
common as appurtenant to the lands when 
she made her wilL and though the lands were 
substituted in the place of the common^ yet 
they could not pass as appurtenant to the 
lands, since they were a corporeal inheritance, 
and one corporeal inheritance could not be 
appurtenant to another. But as the testatrix 
lived till after the lands were awarded to her, 
and as these lands therefore were as a new 
acquisition to her, the learned gentleman in- 
clined to think that she could not devise them 

by a will made before they were awarded to 
her. '' Besides, as it seemed to be copyhold^ 

being by the act of parliament of the same 

tenure that the common was, which was ap« 

purtenant to copyhold, these lands could not 

D 2 
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pass by the will^ but descended upon the [cus* 
ternary] heir at law.' 



»» 1 



. On a question of the same kind arising 
under the Boston West Act/ Mr. Butler 
wrote aa follows : '^ In many cases w^iere se^ 
veral instruments taken together operate as 
pne assurance of lands^ a devise made in th^ 
interval between the execution of the first and 
the completion of the last instrument^ will be 
vidid ; and on this ground it is open to con-* 
tend that the act and the award form but one 
instrument and that the latter relates back so 
far to the former as, to give validity to the 
intermediate devise. * ' 



* '2 Ca, Sf Opin, 312. As to the latter position, see 
the 2d Chapter of this tract. 

^ This act contains a clause communicating the title of 
the old inclosures to the lands allotted, but that clause 
could not have been mentioned to Mr. Butler, as is evi- 
dent from the whole tenor of bis opinion. 
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^'Mr.Wilbraham (to whose opinion as above 
stated^ the Itiarned writer had probably been 
referred^) does not take notice of this circum-' 
stance^ but as he was a consummate lawyer^ 
and wrote his opinions with much delibera-' 
tion^ it is not to be assumed that it escaped 
his attention. Viewing the case in this Mght, 

m 

the question seems to be^ whether the testator 
fl(t the time he made his wiU^ had thftt in- 
ceptive seisin in the kUotmeni which the law 
allowed him to devise. It is admitted^ that a 
devise oli a contingent remainder is valid^*' 
Tfaat^ perhaps^ is the nearest approach of 
legal authority to the present case^ but it 
differs materially from it;' and I am df opi- 



* Alluding possibly to the cases of Selwin v. Selwin, 1 
W. Black. %b\. ft Burr. 1131. Roe v. Jones, 1 Hen. 
Block. 3a Feamey C. JR. 537. 
• • ■ ' 

' A contingent remainder-man has an interest in tbe 
lands at the time- of the devise'; thatMnidreat is dew 
ftcendible, and is verj distinguishable from a mere possi* 
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Bion^ on the ground Ihave £(tig^ested> that 
the devise of the allotment cannot be; sap-, 
ported; and I concur with Mr.WlIbraham in. 
opinion^ that as the allotments are new acquis 
aitions^ they did not pass to the devisee^^ but 
descended to the testator*s heir at law/'^ 
1818. 

- The two essential requisites to a perfect 
Revise are^ that the party be seised of the es- 
tate at th^ date of his will^-and also at his 
death. In. most of the cases that have oc- 
curred, involving the doctrine of revocation/ 
the testator has been well enough seised at 
the date of his will^ but some alteration in his 
circumstances^ or some dealing with the pro- 
perty has taken place between that period 



bility or hope of succession. The vesting of the remain*^ 
der, then, after the date of the will, can scarcely be said 
tol amount to a new acquisition,' which the reaUzatiob of a 
We expeiitancy would certainly be* This is assumed: 
to be the difference alluded to in the text. . . ! 
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and his decease^ from which an intention to 
revoke the will has been manifested. A bare 
mutation^ however^ of the quality of the es- 
tate^ without some actual change of owner- 
ship^ or some evidence of an iiitention in the 
4estalor to revoke^ has never been held alone 
sufficient to repeal the devise. 

" If the testator be disseised' after the date 
of his will^ and before his death re-enters^ 
whereby he is remitted to his former estate, 
the interest which he takes by remitter cannot 
be viewed in the light of a new acquisition^ 
so as to prevent its being predicated of him« 

ft 

that he had the same estate at his death as 
he had at the date of his will. An alteration^ 
however^ has taken place^ but without the con* 
sent of the testator ; and consequently^ no in- 
tention in him to revoke can be inferred from 
this circumstance^ nor will a revocation ensue. 



* Attoraey General v. Vigor, 8 Vea. 282. 
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In this, instance^ .a change takes^ fdace' in 'th« 
quality of the estate without any -change in 

the ownership. 



» .• V 



Oil tbe same principle^ kiYilldeTistiig the 
equitable interest is not revdced by a convey- 
ance of the legal estilte ;^ but ta pnei^erVB the 
permanency of the will^ the legal estate must 
be conveyed to exactly the same uses ais^pre- 
viou^ly existed in the equitable interest; for 
if after such conveyance^ the test^or be 
found in possession of an estate^ the least 
modified in point of quantity or duration of 
interest from that which he had antecedently;, 
the latter essential tq a perfect devise vriU be 
Tvanting ai)id the will be abrogated/ . ' 



' I I L I I I I I I 



* WiHiamsv. OwenSy % Fes. Jun. 695. 

^ If a tenant in tail, with remainder to himself in fee, 
makes his wiU and levies a fine, the effect wiU be to bar 
the entail and accelerate the reversion intp an estate in 
possession. Consequent! j, the genend position that a fine 
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So in reference to partition^ it id now set-* 
tied that mere partition^ whether by compul** 
sion or ag^reement^ will not alone amoant to 
a revocation of a will ; but the slightest ad* 
dition^ as a power of appointment prior to 
the limitation of the uses^ will be sufficient to 
annul the existing devise.' This is a stronger 
case^ and less reconcileable with principle^ 

Operates as an absolute revocation (Yawser P* Jeffery^, 

2 Swan. 273.) most receive this qaalification, that it will 

not so operate when levied bj a tenant in tail, bnt only 

when levied bj a tenant in fee. The tenant in tail is 

seised of the same reversionary estate at the date of his 

will as he is at his death, the only^ alteration effected in 

that estate by the fine, is to convert it Into an estate in 

possession. Bat the operation of a recovery under limilar 

circumstances is obviously different, as the effect of that 

instrument is to bar the^reYersion, and enlarge the entail 

into a newly acquired fee, which must consequently annul 

the will. 3 Pr. Wm». 165. Goodtitle o. Otway, 1 Bot. 
Sf Pul 613. 

' Luther v. Kirby, 8 Fin. Abr. 148. 3 Pr* Wtnt. 150* 
Knollys 9. Alcock, 7 Ves. 564. 8 lb. S81. 
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than either of the former; for as to one 
n^oiety at leasts there does appear somethings 
very much like a new acquisition, particularly 
If ith ' reference to a partition of a tenancy 
in common. The point, however, as above 
stated, has lately been acknowledged by th e 
Lord Chancellor. 



The case of an exchange approaches 
nearer, in one sense, to the subject in review 
than any of the preceding. In a late case it 
was resolved that a devise was revoked by an 
exchange, though the land after the death 
of the devisor was restored to his herr, under 
an arrangement, in consequence of a defect 
tiiscovered in the title of the other party to 
the exchange.* The difference between a 
Revocation arising from a disseisin and an ex- 
change is, that in the case of disseisin the 
revocation is not the act of the party ; it is 
against his will. If he be disseised before 



I V . ' ' f 



* Attoriiey-Ge»eral v. Vigor, 8 Ves. 282. 
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the execution of his will^ nothing will p^ss^ 
as a rig^ht of entry is not a subject of seinin^; 
and cannot therefore be devised. But if he 
has the land at the date of his will^ and id 
disseised afterwards^ he will^ if he be re-, 
mitted to his old tiUe by entry, be seised of> 
the saqe estate at bis death as he had at the. 
date of his will, and the" disseisin . not being: 
an act of his own, the devise will remain 
unrepealed. 

An exchange, however, is an act of his 
own volition, and though he should after- 
wards take the same estate back again by^ 
reason of some defect in the title, the devise 
will be considered entirely cancelled by the 
manifest intention at the time of exchange 
to alter the use in the land : and the non- 
accomplishment of that intention will not 
resuscitate the devise, as is evident from a 
void bargain and sale being held alone suffix 
cient to destroy the will.' ^ 

• ^ 1 Roll. Abr. 615. 3 Alk. 73, 803. 8 Ves. 282. 
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To apply these principles to the question^ 
under considei:ation^ it is obsenrabloy that in 
the case of an exchange^ the testator mani- 
fests a decided intention to alter the owner- 
ship of the land ; and as to the land taken in 
exchange^ the will cannot operate vicariously 
to pass an estate - at A. by the descrip- 
tion of an estate at B.^ particularly when 
the testator hy an act ^f his oidii has substi- 
tuted the one estate for the other. If he had 
sold the estate comprised in his will^ and pur- 
chased another estate^ it is clear the will would 
not have operated on the newly acquired 
lands. 

The case of an exchange must be viewed 
in the san^e light. That the allotment is in 
itself a new acquisition^ will not^ it is con- 

c 

eeived^ be denied. If the description in the 
will refers peculiarly to rights of common;, it 
cannot be contended that several acres of 
land are included in that description. The 
cases^ it will be perceived, have uniformly 
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established the principle that the testator musf 
be seised of the same estate at his death as 
be had at the date of his vrill ; and the object 
has been to ascertain whether the estate of 
which the testator dies seised^ is really and 
substanliaUy the fi^ame as that which he had 
trhen he sat do^n to make a testamentary dis- 
position of his property. 
»■■ ».'• .» I. 

' But in all the cases where there has been 
an actual change in the subject of devise^ as 
distinguished from an alteration in the qua- 
lity of estate in that subject^ a revocation of 
the will has been pronounced inevitable^ for 
want of t^ompKance with the two grand re- 
quisites above alluded to ; and' it will also be 
observed^ that the same consequence has en-' 
sued^ whether the change in the subject of 
devise has been effected with or without the 
consent of the testator. If he be disseised 
&nd does not revest the seisin by entry before 
his death,— «t the date of bis ivill he has the 
seisin, at his death a right of entry ; and this 
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a^inst his consent : but not having the same 
estate at both the before-mentioned periods,, 
the will is annulled. This shews that the 
intention is not referred to in cases where 
these preliminaries are wanting^. The sub- 
ject in dispute presents the converse of the 
case in disseisin. At the date of the will the 
testator has a right of common, at his death 
he has the seisin of land, the one arising 
from and substituted for the other ; and this 
without his consent, by virtue of an act of 
parliament; certainly without his consent^ for 
he has no option to reject the allotment and 
preserve his right of common. A similar 
consequence should then follow — the will 
should be^ and without a doubt will be de^ 
termined to be inoperative. 

\ 

From these premises it is concluded, that 
on the ground of substitution merely, an allot- 
ment will not pass by a will dated between the 
act and the award, without an express provi- 
sion in. t^e act to the contrary. The only 
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other question is^ whether the award is to be 
considered as relating back to the date of the 
act^ so that the party may be said to be seised 
of the allotment at the date of his will^ as well 
as at the time of his death. It is evident that 
this construction^ even if it can be supported^ 
will not apply to a will which affects to dis- 
pose of rights of common only and not the 
land itself. 

But supposing the will to contain general 
words applicable to property of a corporeal 
nature^ it is not clearly settled that the doc* ' 
trine of relation will so far vest the estate in 
the recipient^ as to make him absolute owner 
in the interval between the date and perfec- 
tion of the instrument conveying the estate. 

In the instance of a will made between the 
date of a bargain and sale conveying the pro- 
perty to the testator and the enrolment of that 
bargain and sale^ the question arises^ whether 
the testator can be said to be seised of the 
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estate at the date of his will^ if he dies before 
enrolment^ supposing the enrolment to take 
place within due time afterwards. Jones^ J. 
conceived that in rei veritate, the bargainor 
is seised until the enrolment ; for until the 
v^ords of the statute^ be complied with/ ^iz. 
-^that the deed be enrolled^"' nothing passes 
to the bargainee ; and he cited the case of 
BeUingham v. Alsop/ where it was held^ that 
if a bargainee before enrolment^ bargains and 
jells the land to another person before the 
earolment of the fir^ bargain and sale^ and 
Aeb both instruments are enrolled tonsecu- 
tiirdy, the second l^rgaln and s&le will be 
irefai:, because there is nothing in the se- 
eoodary [bargainor at the time bf the bargain 
andrsale; ahd of that opinion was Hyde^C. J.; 
but Croke^ J. conceived that if the enrolment 
be made wlChin the |)rescTibed time^ the bar- 
gainee will be in ab initio; for the statute of 
tis^S ift to be considered as executing the pos- 



lO ' atuu i . i » < * ' 



* 97 Hen. 8. c. 16. * : Cro. Jack b% 
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sessfioii to tbe use at the date of tbe deed^ Wki 
therefore the bar^inee will be in as from 
that period J 

Oit the odier hand it i$ observable that a 
fourth rjssolutiofi in Joham t;. Morrice' wasj 
thkt where a bargainee after the executiaa of 
the indenture of bargain and sale^ but before 
enrolment^ lets the land for years^ and the in* 
denture is enrolled within the six montha, yet 
the lease is toid^ aad the rtlatwn af that 
enrglment $ktM n»t make it gmod. 

However^ it is eonsidered dear from otbev 
a^udtcatibns^ and pafticubrly from Dimock's 
case/ where the heir of the bargainee was ad- 
judged entitled to lands conveyed to his an- 
cestor by bargain and sale enrolled after the 
ancestor's death ; that the devisee will be held 



* Fiewer «. Baldwin, Cro. Car. 21-8. 
» Cro. Car. 110. ' Hob. 186. 

E 
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entitled to lands under a will made in tfae in- 
terval between the date of the bargain and 
sale and its enrolment ; for that the estate 
vests presently by the statute of uses, and not 
by the statute of enrolmientsj except where the 
bar^in and sale is made by commissioners of 
bankrupt^' as in that instance nothing vests till 
enrolment.' 



' From this digresnon it should appear, that 
the devise takes effect in the case lastly 
alluded to, not under the doctrine' of relation, 
but by reason of the statute of uses vesting 
the estate in the bargainee as from the date 
of the deed, whereby the testator is in &ct 



• Bennett v. Gandy, Carth. 178. By the late Bank- 
TUpt Act the enrolment of the bargain and sale is left 
to the operation of the statute of enrolment, and most 
cotueqnentlj be enrolled within six lunar months of its 
date, otherwise a fresh bargain and sale will be re- 
quisite. ' 
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seised of the same estate at the date of his will 
as he is at bis death. 

If in 1820^ lands are conveyed to A. to such 
uses as B. shall appoint; and B.^ in 1825^ ap- 
points to C. in fee^ the appointee in common 
language may be said to be in as from the 
original conveyance^ but it cannot be con- 
tended that C/s will^ dated between the years 
1830 and 1825^ containing a general devise 
of all real estate^ will attach on the property 
vested in him by an execution of the power. 
It is submitted that the act of parliament and 
award are to be construed in reference to the 
subject' in review^ as operating in a similar 
manner to the deed creating, and deed exe- 
cuting, a power of appointment. The act 
confers the power, — the award executes it ; 
and though the award is not to be treated as 
a conveyance, yet it has been lately decided 
that the legal estate of freehold in the allot- 
ment, does not pass until after the execution 
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and proclamation of the award.* Tlkese cott- 
siderations afford strong grotrnds in siipp<>rt 
of Mr. Wilbraham's opinion. 

If a will be made after the execution of &ii 
awards and the words of devise do not points 
edly refer to the allotment^ but otAy to a 
tenement with the appurtenances^ it will 
remain to be proved^ whether the allotment 
was so attached to the tenement in the mind 
of the testator^ as to form an appurtenant to^ 
iC^ in the same manner as a garden^ o^rchard;, 
or small close of hthd may in an enfargedl^ 
fi(ense of the word '^ appurtenances/' be coft-* 
strued to be included in a wift by that word^ 
although it be a corporeal hereditament. The^ 
general rule in these cases is, that land usually 
occupied with a house, will wot pass under d 



* Farrer v. Billing, 2 Bam. 4" -^W. 271 ; 5 tfr. 47. 
et infra. '. 
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defise '^of a messuage with the appurte- 
nances/' unless it clearly appears that the 
testator meant to extend the word " appurte- 
nances '' heyond its technical sense.' 

If there be a clause in the Inclosure Act . 
subjecting the allotments to the same wills^ 
4^c. as exist qf the lands in lieu of which they 
are allotted; and the commissioners^ in fur- 
ther aggrayation of the evil animadverted on 
in the former part of this Tracts make one 
entire allotment to the testator in lieu of two 
distinct tenements which he has devised to 
two Mimrateperscms; a point of some nicety 
arisefi to ascertain what estates and interests 
the.deirisees take in the. allotments. Do they 
take asjointtenants/or as tenants in common? 

Have they equd or unequal shares ? The 
parties should agree upon a division^ execute 
reciprocal conveyances^ and covenant to pro- 



* Back f^ NttTton^l Bos. ^ PuL 53. 
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duce each other^a title.. This expense is en- 
tailed upon them by the inefficient execution 
of the powers of the act. 

In the Snelston Inclosure Act^ Derby/ is 
the following very proper provision : — 

'' Sect S7. And be it further enacted, that 
incase the proprietor or proprietors of any 
lands or. other hereditaments, by this or the 
said recited acts, authorised to be allotted or 
exchanged, shall hold their respective . mes- 
suages, lands, or hereditaments for different 
estates, or subject to different trusts, charges^ 
or incumbrances, the said commissioners, 6n 
being requested in writing so to do, shall 
ascertain and distinguish the messuages, lands, 
or hereditaments so held ; and shall also set 
out and distinguish the different allotments,, or 
other hereditaments to be accepted and taken 



* b Geo. A' c. 1. Pr. Jcts^ 18«4. 
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as an equivalent in respect of each of them so 
circumstanced^ and the said commissioners 
shall^ and they are hereby authorised and 
empowered to set forth and declare in and by 
their awards in right of what messuage^ land^ 
or hereditaments in particular^ such allot- 
ments shall have been respectively made^ 
and therein ako separately describe and 
ascertain the situation and boundaries of 
every such allotment.'' 

The suLth section of the general act men- 
tioned tn/ra chap. 9^ evidently shews i^n in,- 
tention in the legislature^ that the allotments 
should, be apportioned according to the dif- 
ferent holdings^ titles^ and tenures . of . the 
lands in. respect of which they are allotted. 
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CHAPTER IV. 



Of the deduction of title to lands exchanged under 

inclosure acts. 

BY the 15th section of the General Inclosure 
Aet^ the ooimnissioners'are lauthorifled to set 
out^ sillot^ and award any m^ssuages^ ihiUd- 
ing9^ lands^ tenements^ heredhamenta^ new 
^llatmentB^ or^old inctoiiuifes^ within iheipamh 
X)T mamdfrs ^wherein the inclosuve is tproceed- 
ifkg, in ^li^U'of any other 'messuages^ boildin^ 
lands^ tenements^ hereditaments^ new allot- 
ments^ or old inclosures within the same 
parish or manors^ so that such exchanges be 
made with the consent of the owners^ or if 
any ecclesiastical benefice be affected^ with 
the consent of the bishop and patron. Hence^ 
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to authenticate an exchange under inclosure 
acute^ it is proper to call for^evidence that the 
due and proper persons consented thereto^ 
for without such consent^ the exchan^ ^ill 
not be good within the act^ though nominaMy 
made under it. 

There is not any clause in the General 
inclosufe Act^ communicatiiig a veoprocity of 
title to the lands given and taken in ex- 
change ; consequently^ in the absence of any 
such provision in the local act^ tiie titles la 
both estates should^ in strictness^ be examinftd 
in qonformity with the genend practice^ 
{though that practice is not uniformly acceded 
/to.' In most local acts^ however^ a clause is 
inserted providing that the allotted md ex- 
changed bwds ishadl be affected by tiie same 
(Uses^ wUISj and settlements as the lands in 
Jieib or in Ti^pect of which they are: allotted 



* Bifih.N^if.MMp.'p.'lbG. 
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or exchanged ; in which case it ia the prevail- 
ing practice to consider lands received under 
an exchange made in pursuance of an incle- 
sure act^ as held under the same title as the 
lands given in exchange. In the language of 
a learned writer/ ^' there is a change of land/ 
but not a change of title." 

It has been contended that the act itself 
does not make or constitute a title^ or give 
any right to any party thereto^ that he had 
not before ; but, on the contrary, by a ge- 
neral saving, saves to all persons, except those 
to whom allotments are made, their former 
rights ; that exchanges, under the power in 
this act, are no more than exchanges under 
powers in any other instrument; that the act 
merely gives a power to be executed as any 
other power, leaving the parties under it to 
supply and prove their titles ; and that it is 



* I Pres. Abs. 162. 
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a clear point in practice^ that a purchaser 
under an exchange deed is entitled to exa* 
mine both titles. 

With this impression^ «n eminent convey- 
ancer^ whose advice to his grandson is worthy 
the adoption of every student^ thought that a 
subsequent purchaser of lands exchanged un^ 
der an inclosure act^ should require to be 
produced^ the title of the party from whom 
the land was taken in exchange.^ It was^ 
however^ the opinion of another eminent 
gentleman^ (and that opinion is certainly con- 
formable to the uniform practice of the ma- 
jority .of conveyancers^) that the title of each 
party is communicated to the lands taken in 
exchange exactly in the same manner as allot- 
ments of common field lands are^ under acts 
of this description^ held subject to the title of 
the person to whom the allotment is made ; in 
shorty that there is not any conveyance or 
degree of title effected by the act ; and^ con- 
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■wquentiy, that the exchange is not to be 
treated as^amenable to the established rules. 

At common law exchanges can be made 
'vUhin certwn UmiU only, as fee-sitnple for 
fee-«mple; estate for life for estate .for life ; 
estate .-tail for estate tail ; freehold for freer 
htA&i legal estate for legal estate ; leasehdlds 
lor y^an, for Itoseholds of the same menber 
of years; copyhold for l copyhold of the same 
manor. But exchanges :under powers inin^ 
xtoMJre atis are generally considered as ncA 
bcHtnA bytfaese rules. Thus, lands of free^ 
iuM tenure may be exchenge'tt fbr elands df 
fOf^hold tenure within the same parish or 
manor:; a tenant for life niay exchai^e wi^ 
^.tenant in fee, iprovided ithe Temaittder-man 
(be snit ^thereby injal'ed ;* an equitable tenant 
iwiA A imant of ^e legal estate ; and a copyv- 

"'Bex D. FlocJkivood CommissioDers. 2 Chit, Rep. 
■Mi, et-it^a. 
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hold tenant with his own lord. But these ftl^ 
lotments and alterations of th^ po99es8tan of 
the lands within a parish or manor caa 
scarcely be called exchanges^ they are mere 
substitutions of one piece of land for another^ 
without affecting any' exchange or alteratiba 
of title or interest. The lands taken in ex^ 
change by each person will as to hint be of 
the same tenure as the lands given by him ia 
exehange, and be held by the same senrices, 
&c. 

The commissioners, however^ are not 
bound to make all the exchanges the parties 
desire^ if, in a conscientious discharge of tbenr 
duty, they consider the exchange will be in* 
jurious to third persons. Under the Flock- 
wood Inclosure Act, one person who had aa 
estate in fee, was desirous of exchanging 
with another person who had an estate for 
life. To this exchange, the remainder-man 
objected, and the commissioners, on his re* 
presentation as it is assumed, refused to make 
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the exchange. Bath parties then applied to 
the Court of King's Bench for a mandamus 
to compel the commissioners to effect the ex- 
change/ The affidavit of the commissioners 
stated^ that they considered themselves as 
holding a judicial office; that the exchange 
was most unfair arid prejudicial to the remain- 
der-man ; that these exchanges were matter 
of favour where the estates are of different 
degrees ; and that they could not conscien- 
tiously make the exchange required. 

It was then contended that the words 
'' shall and may/' in the exchange clatise of 
the act in question^ were imperative : but the 
court held^ that those words were imperative 
only when they authorised something for the 
public good, as a churchwarden to make a 
rate^ &c.^ but not so in a case like this. The 

* Such mandamus will, it seems, be granted to the com- 
missioners on proper cause, as to inquire if there is anj 

modusy &c. jinon. 2 Chit. Rep. 95 1* 
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word " exchange " imported an equality of 
interest, and the court would not grant a 
mandamus where a conscientious duty was 
left to the commissioners and they declared 
they could not perform the act required. It 
would be subjecting the consciences of the 
commissioners to a mandamus. How did it 
appear that this statute was ever intended to 
allow a commissioner to effect such an ex- 
change as this ? It would be most grievous 
to the remainder-man if they could. The 
rule was consequently discharged.' 

In regard to copyholds, the freehold lands 
taken in exchange become demisable by copy 
of court roll, and the copyholds given in ex- 
change are converted into freehold. The 
operation of the act is to communicate the 
copyhold tenure to certain lands in lieu of 
other lands liberated from that tenure. But 



R«x 9. Flockvood CommiMionen, 3 Chit. R^. Hi. 
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it should be observed that no decision has yet 
warranted this position as unimpeachable 
law ; and therefore it is a very proper pre- 
caution^ though not much regarded in prac- 
tice^ to require inspection of both titles, when 
such inspection can be easily obtained. 

Andf it should be further noticed^ that 
though the exchange clause in the General 
Iiiclosure Act will^ in all probability ^ be judi- 
cially interpreted to warrant exchanges of 
freehold and copyhold lands; yet consider- 
able doubt hangs about the certainty of that 

- * - • 

interpretation^ as is evident by the insertion 
in most local acts of a clause expressly war- 
ranting such exchanges. These clauses re- 
quire great attention^ as they sometimes fall 
short of what they are evidently intended to 
express. 

Another rule at common law is^ that an ex- 
change * cannot be made between more than 
two parties ; but several persons may com- 
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pose each party. Thu8^ A. cannot grant 
lands to B. in exchange for lands which he is 
to receive from C; but tenant for life^ te- 
nant in tail^ and reversioner on the one 
part^ may exchange with a trustee of the 
legal estate^ and a feme covert and tenant 
in fee of the equitable interest^ on the other 
part.' But this rule of law cannot^ on the be- 
fore-mentioned grounds^ strictly apply to ex- 
changes under inclosure acts. The founda- 
tion of an exchange at common law^ is a mu- 
tuality of interest^ and an implied warranty^ 
which engenders a right of re-entry in case 
of eviction. Neither of these principles are 
applicable to exchanges under inclosure acls^ 
where the object is convenience of occu- 
pation and contiguity of possession merely. 

Hence it wiH probably be decided^ when- 

« Co. LUt. 50 b. 51 a. 2 Shep. Touc. 397, 298. 
Pres. Ed. Bastard v. Coalter, Cro. EUz. 903. Eton 
Provost V. Winton, Bp. 3 Wik. 406. 

P 



( 66 ) 

ever the question shall call for judicial deter- 
minatfoA^ that the commissioners may> by 
their aHvard^ make an exchange as between 
three persons for the convenience of each '; 
but It would certainly be more formal^ and 
free from all risk of captious objection^ if the 
commissioners could be prevailed on to effedt 
the arrangement without an intsermediate al- 
lotment to the third party. 
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CHAPTER V 



VfaHoimenU htilkuif tUhes. 

THE General Inclosure Act contains no di- 
rections on this head. It merely enacts that 
the incumbent may, with the consent of the 
bishop and patron, demise any allotment to 
him bj virtue of any future act» for a term of 
4wenty-one years^ upon certain conditions/ 
It is necessary to ascertain whether and how 
far waste and uncultivated lands are exempt 
from tithes^ before w^e pass on to the consi- 
deration of this division of the Tract. 



* 41 Geo. 3. c. 109. s. 98. amended hj I k ^ Geo. 4. 
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By a statute ia the reign of Edward 6th^' it 
18 enacted^ that all barren heath or toaste 
ground which thereafter shall be improved 
and converted into arable ground or meadow^ 
but which^ before the passing of that act^ had 
not paid any tithes by reason of such barren- 
nesBj shall^ after the term of seven years next 
after such improvement^ pay tithe for com 
and grain growing on the same. It has been 
the subject of some dispute what is the exact 
meaning of the words '' barren heath or waste 
ground^" in this act. Do they refer to lands 
which are twq^te natura barren^ or to such 
as have become so in consequence of the 
ncgliS^i^<^^ OT ill husbandry of the occupiers ? 
Do they include the waste lands which of late 
years we have been accustomed to see pro- 
ductive of such plentiful harvests^ or only 
such as wiH not yield a profit for the first 



* 3 & 3 Edw. 6. c. IS, s. 5. 
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seven years without great expense and la- 
bour ? Is the test^ a natural inaptitude in the 
knd for tillage^ or is it the expense the land 
will require to bring it into a fit state of culti<» 
vation ? The courts have fixed on the former 
criterion for the decision of this question. 

For example^ Howbum Bog in Durham 
was^ at the time of inclosure^ so spongy^ hol- 
low^ and wet^ that no catde could go on it 
without being lost^ and when it viras drained^ 
jioughedj and sown^ it could not be harrowed 
by horses^ but by men only ; the crops turned 
out mean and bad. Eyre^ Baron^ sitting for 
.the Chancellor, dismissed the bill for tithes, 
with costs^ on the ground of the natural unfit- 
ness of the land for agricultural purposes ; for 
whatj asked the learned Baron^ could be bar- 
ren land^ if that were not so^ where no cattle 
could tread or no plough could go ?' 



' Bjroa V. Lamb, Gwill. TV. Ca. 1595. 
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Lord Hapdwiehe tes «aid> that if the ha^ }» 
ifii ks aim netere so barren^ as not* to be M 
Hmt agfiicttkure after it k ifnpfQve4 ik MH 
not pay tUb^ ; but if in its own nature, it ia lit 

fbc tiHage> but by ireaeon of wood or othor aa^ 
cidental circumatances^ it wa3 not turned inta 
tillage before^ upon the taking away of that 
accidontal circumstancej, it shall pay titbes 
presently on being tuimed into tilbg^e;' T% 
ibis position (ho Court of Kingf 9 Bench m 9 
late case agreed ;* but Lord^ Ha^dwkhe weirt 
OA further to stated that '' i£ a» additieAtl 
es^QSO is necessary to Bftabs tbe landfro^ 
ducet^e first, cjrop^ yielding a profUi. seviOOi 
yea^s shall be allowedL'' 

Liord EUeuborougb)^ bowetOT;. has. ^l^eeteA 
to ikk 8ti3ite»ent o£ tfie laiw, for tiiafc im aJl. tim 
casea^iflu wkiefa the statute hJEdl beeoi^ held ta 



* StockweU o. Terrj, 1 Fes. 115. 

' Warwick v. CoWm^ « Mttu. Sf 5te/to. 349. 
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applyj some great and extraordinary expense 
had beep incurred. The proper inquiry^ said 
Lord EUenborough/ was wliether the land be 
of such nature as to require extraordinary 
expense^ either in manure or labour^ to bring 
the land into a proper state of cultivation; 
but for the position^ '^ that if any additional 
e^pepse is necessary to make it produce a 
firsit crop yielding a profit, seven years shall 
bQ allowed/' there was not any dictum or de- 
cision to be found in any of the books .^ In 
a subsequent stage of the same cause^ the 
court held that land^ which is of a good natu' 
ral quali|;y, must pay tithe immediately^ al- 
though the 'expense attending the breaking it 
up and liming it^ exceeds the return made to 
the former in the several first years of culti- 
vation.* 



' 2 Mau. Sf Selw. 340. 

' Warwick v. Collins, 5 Mm. Sf Stlw. 166. 
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Hence it should follow that an allotment 
can seldom be pleaded as exempt from tithes ; 
for the land would scarcely be inclosed if it 
were unproductive ; and at common law^ 
even barren land bearing any fruity is tithe- 
able. 

Agistment tithe is a sum equal in value 
to the tenth of the grass or herbage con- 
sumed by cattle not kept for the plough or 
the pail within the same parish.' Conse- 
quently a person taking in cattle to tack/ is 
liable to pay an agistment tithe for them^ 
even though the cattle belong to a person 
paying tithe for them within the same parish ; 
for agistment tithe arises^ not in respect of 
the ownership of the cattle, but in respect of 



* Byam v. Booth, 2 Price^ 231. Ellis v. Saul, 1 Ansir. 
332. 3 ib. 761. GwilL 1445. 2 Inst. 651. Bund. 
446. 



( 73 ) 

the occupation of the land^ and may accrue 
due for the same place several times in^the 
same year.' 

. Common appurtenant or appendant is con« 
sidered^ in law^ to be part of the farm or land 
to which it belongs^ even though it confer a 
right to depasture lands in another parish f 
now if the tenant of the land were titheable 
for the common^ the parson would be -in- 
vested with an unreasonable profit ; for the 
cattle which depasture commons yield ah in* 
crease to the parson from the produce of their 
wool^ milk^ lambs^ &c. as of common rights 
and if they were to be tithed again for the 
value of their keep on the common^ the par- 
son would receive a double tithe^ which the 
law will not tolerate. 



^ Bunb. 3. 3 Burn» Ecc. Lawy 448. 

^ Lambert v. CummiDg^ Bunb. 138. Ellis o. Fermor, 
GvdUL 1022. 
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Agistment tithe^ therefore^ cannot be 
claimed for common appendant or appur- 
tenant. But common^ in gross^ is a distinct 
inheritance^ and an agistment tithe will ac- 
crue in the exercise of it^ notwithstanding 
it belongs to a person paying rectorial tithes 
&r the same cattle Mrithin the same parish ; 
for the right is annexed to the person and 
not to the land^ and the tithe arises in 
respect of the occupation^ which cannot be 
TBried by the circumstance of, the common- 
able cattle paying a rectorial tithe to the 
aame parson*^ 

By th^ inclojBkure act^ the rijght of common 
is extinguished^ ^nd the allotment becomes a 
separate inheritance^ neither appendant nor 
appurtenant to the farm^ for it is now a cor- 



* These positions flow more from general principles 
than from direct authorities, but they are supported bj 
GwilL\0%7. Hatfield v. Rawlins, Gv>ai. 1030. ToU. 
Ti. 38. 89. 
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poreal heredSt&inent existing per se, atid as 
s^xchj Kable to a rectojriial tithe^ unless an ex- 
emption can be shewn under the before-men- 
tioned statute^ or by- some other means.' The 
allotment^ however^ so far participates of the 
Kabilities and privileges of the right in lieu of 
which it is made^ that if an estate baring 
common ^purtenant^ be exempt from aB 
tithes^ the allotment in respect of the common 
wfll also be entirely discharged of that in- 
cumbrance ; foe as no tithe was payable be*^ 
fore the inclosuve^ iii' respect of cattle feeding 
on the common land^ no tithe should be pay- 
able in respect ot (be knd allotted to the 
owner ot the estate in lieu of that right e( 



conmon.^ 



* Moncaster v. Watsoo, 3 Burr. 1 375. 1 JV. B/ocAu 
402. 

' Steele v. Maons, 5 Bam. Sf Aid. 22. StockweU 
V. Terry, 4 Burr. 1377. 2 Burn. Ecc. Lawy 388. 
If Tipr. 115. Bnnb. 138. Gwydir ». Foaks, 7 T. R. 
641. 
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But it is otherwise, with reference to com- 
mon in gross^ as the only tithe that species of 
common can produce, is an agistment tithe ; 
and if the common were exempt from this 
tithe, the allotment would be still liable to 
rectorial tithe by common right, from which 
nothing could exempt it, as that tithe never 
previously existed, and consequently could 
not be the subject of exemption. Such, at 
least, appears to be a fiiir inference from the 
preceding observations, though the books do 
not go to the full extent of the position/ 

The exemption, however, must be of all 
tithes, or at least of such tithes as the com- 
mons could be supposed to produce, other- 
vrise the allotment in lieu of the common will 
not be exempt. In a case before Lord Mans- 
field, the owner of a farm, to which a right of 



^ Some such doctrine seems hinted at in Mireh. Tu 50. 
2d ed. citing Rez v. Fox, GwilL 1027., bat the reasons 
are not detailed. 
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common was appurtenant^ claimed to be ex- 
empt from tithes of com^ grain^ and hay^ in 
consideration of keeping in repair the north 
end of the parish church. An inclosure of 
the commonable lands in the parish took place^ 
and a question arose^ whether the aUotment 
in respect of this farm was exempt from tithe 
of corn^ grain^ and hay. It was resolved by 
the Court of King's Bench that it was not ex- 
empt^ on the ground that the common in lieu 
of which the allotment was made^ could not, 
whilst it was common^ have produced either 
corn, grain, or hay, therefore it could never 
have been exempt from tithes in respect of 
those articles. The only tithe the common 
was capable of bearing, was tithe of wool^ 
lambs, milk, &c., from which the common in 
question was not exempt. The allotment was 
therefore adjudged liable to tithe, and the 
postea delivered to the plaintitf, the impro- 
priator.* Hence, the allotment will not be 

* Moncaster v. Watson, 3 Burr. 1370. 
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free from tithe^ unless the exemption be tif 
unixt as dbtinguished from predial tilhtes. 

In a case which occurred in pmetice^ a 
rector let the tithes of his jpavish to A. fi. 
In the. parish were eertein opeti and vmBte 
Jands^ wberetn the several parishioners paying 
tithes^ had rights of common. Those con^ 
4aM>nfi heiog inclosed by aict of parliament^ a 
•question arose whether the jessee was entitled 
to the rectorial tithes in respect of the allot- 
ments. A slight attention to the foreg<Hng 
dtsttnctiofi will «hew at oncci^ that the lessee 
was without title. The tithe of common^ 
fcomprised in his lease was in the nature of an 
Hgistmeiit tithe; Ihe tithe arising from th^e 
oaUotments was a rectorial tithe not iii exiui- 
evtce when the lease was made^ and could not^ 
tiiei^fore^ be the subject of it; under this 
impression it was advised that the tithes of 
the allotments were payable to the rector and 
not to his^lessee. 
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Another question arose under these cir- 
cumstances : a parish was diviited into two 
hamlets^ A. and B. The rector kt the tithes 
over the hamlet A.^ to a person having lands 
within that dtstrict. The kssee^ under an 
ificiosure actj exchanged his lands in A. for 
other lands in B. The question was whe- 
*ther^ under the substitution daose in the locai 
act^ the lessee was not entitled to an ex*- 
emption from rectorial tithe, in respect of tht 
lands in B.> during the continuance of his 
lea«e. It was considered that the iaclosure 
had not made any alteration in the tithes; 
but that the lands received in exchange were 
titheable in kind to the rector notwithstanding 
the lease^ whilst the lanfds given in exchange 
were sulyect to the payment ci tithes to the 
e3:chai^r as leasee. 

Under modern inclosures, the tUhe8 of the 
wlMle parish are usually provided for by allot- 
ment. The commissioners are empowered to 
aet out an allotment in respect of the glebe 
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lands of the incumbent^ and any rights of 
common which he may enjoy ; and then not 
uncommonly to allot to the tithe owners^ a 
certain proportion of land to be estimated ac- 
cording .to a given ratio^ in lieu of all the 
tithes within the parish^ which allotment they 
are directed to divide and apportion between 
the impropriator and rector. The ratio is 
usually one-fifth for all old inclosed arable 
lands^ and one-eighth for all old inclosed pas- 
ture lands^ and one-ninth for all open and 
common field or waste lands within the parish 
subject to the payment of tithes. The advan- 
tage then is^ that all lands in the parish are 
tithe free; and this advantage the several 
proprietors should take into consideration be- 
fore they complain (as they not unfrequently 
do) of the sraallness of their allotments^ in 
comparison with the tract of waste land di- 
vided. 



The Atterby Inclosure Act, 9 Geo. 3. c. 
51, (1769,) directed that the commissioners 
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should allot to the rector and his successorty 
in lieu of the tithes within the townships of 
A.^ B. and C.^ so vnuch of the lands to be in- 
closed as should (quantity, quality, and situa-* 
tiou considered,) contain, or be equal ia 
yalue to two-fifteenth parts of the titheable 
places in the said townships ; and that after 
the enrolment of the award containing such 
allotment, all tithes within the said townships 
should cease. The commissioners made an 
allotment of three hundred and twenty-six 
acres to the rector, in lieu of all tithes within 
the townships of A. and B., which was more 
than two-fifteenths of the titheable lands 
within those districts, but less than that quan- 
tity by one hundred and forty acres, taking 
into consideration the township of C. 

c 

The award was duly enrolled ; and nearly 
fifty years after, a succeeding rector claimed 
rectorial tithes in respect of the lands wittiin 
the township of C, on the ground that the 
allotment having been expressly made in lieu 

G 



• It-' ^ 



( 82 ) 
of tithes within the townships of A. and W. 

m 

only^ it was no bar to the rector's claim for 
tithes in the township of C. The short ques- 
tion made by his counsel was whether^ when 
<he commissioners made an allotment in fieu 
of the tithes of A. and B.^ but made no allot- 
ment in lieu of the tithes of C.^ the Court 
would consider their award as a bar to the 
tithes of C? It was contended that the Court 
could not so consider it^ for the commissioners 
had in effect declared that the allotment 
should not be taken as a compensation for the 
tithes of C, since they had expressly declared 
it to be a compensation for the tithes of A. 
and B. only. No such awards therefore ex- 
isted^ as was required by the act; and the 
existence of such an award was a condition 
precedent to the operation of the act in extin- 
guishment of the right to tithes. 

Sir T. Plumer, M. R. (for whose remarkis 
on the iiiterpretation of inclosure acts in ge- 
neral^ this case is here introduced) observed;, 
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that the circumstances presented three dis^ 
tinct questions. Ist^ Whether it is compe- 
tent to the rector^ fifty years after the incio- 
sure^ to inquire into the propriety of the 
allotments. 2nd^ Whether he has proved that 
the award is not such as the act proposed^ 
that is^ that the allotments are not such as 
the rector was entitled to receive. 3d, Whe- 
ther^ if he establishes both those propositions^ 
the consequence is^ that the award is invalid. 

*' It is not necessary/' continued his Honour^ 
f^to examine the first question. Admitting 
for the present the competency of the rector 
to inquire into the propriety of the allot- 
ments^ has he shewn sufficient to impeach 
the judgment pf the commissioners } It ap? 
pears that an allotment of about three hun? 
dred acres was made to the then rector^ — * 
was accepted by him^**-and has been enjoyed 
hy hb successors ever since; und that the 
quantity of that allotment wa(S the subject of 
inquiry and adjudication by the cpnunisT 

G 8 
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flioners. A court reviewing the judgment of 
any legitimate tribunal^ is bound to presume 
cmnia rite acta, much more when that re- 
view is undertaken after the lapse of half a 
.century. It is sufficient for those who rely 
on the judgment to produce it; it cannot 
be impeached without clear and indisputable 
evidence of error. The commissioners are 
fiuthorised to adjudicate finally on the subject 
of quantity^ quality^ liability to tithe^ &c. ; 
those points they must have considered^ had 
they duly exercised their power ; and I am 
f)ound to suppose them so to have done^ and 
to give them credit for a just adjudication. 
Nor can it be supposed^ that the then rector 
failed to submit to their consideration what- 
ever was required for enabling them to assign 
to him a proper allotment. 

« 
r^ But it is said that the impropriety of the 

allotment is in proof; that by computation it 

is deficient in quantity to the extent of about 

one hundred and forty acres; that in the 
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award no reference is made to the tithes of 
C.^ and therefore if any lands there were 
titheable^ no compensation having been given 
for them^ that the rector has not received 
the indemnity provided by the act. 1 have 
anxiously considered^ whether it is possible 
now to determine that the rector had or had 
not a due allotment. In description^ on the 
face of the awards there is no reference to 
the tithes of C. ; it cannot^ however, be said^ 
that no regard was had to that township, 
for an allotment is expressly made of lands 

inclosed there in respect of the Carr-side 
pasture [being glebe lands for which a sepa- 
rate allotment was directed]. But in quan- 
tity there seems a deficiency. The allotment 
to the rector was more than two-fifteenths, 
omitting ,C., but less than two-fifteenths, in- 
cluding that township. If quantity ^ is the 
criterion, there is certainly error; but how 
does it appear that the deficiency in quan- 
tity was not compensated by superiority in 
value ? Or, how can it be known what evi- 
dence was produced to shew which of the 
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lands included >vere titheable^ and Which 
not? On that subject tve can only conjec- 
ture ; but this we know^ that the allotment 
was made^—- was accepted by the rector,— 
and has been constantly acquiesced in since^ 
without dispute, till the institution of the pre- 
sent suit. On this question then, I am 
obliged to say, that the rector has not, by 
clear and satisfactory evidence, impeached the 
judgment of the commissioners and shewn 
error in the award. 

''Had it depended on that point, a question 
might arise what course should be pursued ; 

^but I have never entertained a doubt, that 
under this claim there is no necessity for ad- 

, verting to that part of the case, being clear]y 
of opinion, that if an error were proved in 

'the omission of a proper aUotment, yet, on 
the construction of the act, the bar which it 
creates is insuperable.^ It is an independent 

^ The words of the act were, '^ And the seTerdallot- 
:lQe&t8 and divisioDS, and all orders, directions, regulatioii^, 
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vubstantive bar to the claim of tithes in kind 
for ever ; not conditional^ but positive. The 
legislature has declared^ that after a certain 
event tithes shall cease ; what is that event ? 
The enrolment of the award. From that time 
the tithes are extinguished. The proposition 
of the rector is^ that the bar does not arise 
if he can shew error in the award. That 
argument confounds two things perfectly dis- 
tinct ; the existence, and the justice, of the 
award. The act designed not to leave to 
the parties the right, at any future time, to 
question the adjudication of the commis^ 
sioners, but declared it filial and conclusive. 

and determinations made as aforesaid, and declared in the 
award, shall he binding and conclnsive npon all the parties 
interested ; and immediately after the enrolment of the 
said award, all manner of tithes, ecclesiastical does, daties, 
Old payments, of what nature or kind soever, arising, 
renewing, increasing, payable or happening within or put 
of the lands and grounds thereby directed to be enclosed, 
or within the said ancient enclosed l^nds or grounds, or 
otherwise, howsoever, shaU cease and for ever be extfn« 
gttished." 
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'"^ Consider the consequence of a contrary 
decision. tJnder the act the award cannot 
be bad as to the rector^ and good as to others. 
Ill order to succeed^ he must shew that there 
is no award enrolled ; for if there is> his case 
fails. It is quite clear^ that whatever error 
there might be in the previous allotments, 
the existence of the award concludes the 
q[uestion. On this ground^ it appears to me, 
that the defendants have completely sue* 
ceeded in establishing an imperative and de- 
cisive bar to the rector's claim/' His Honour 
therefore, dismissed the bill, but without 
costs> as the apparent deficiency of quantity, 
and a former submission of the defendants 
to pay tithes in kind, justified the rector in 
the institution of this suit/ 

The rector not being satisfied with this 
decision, obtained an order from the Lord 

* • 

Chancellor to try the question in the court 



■*■•— As 
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of King's Bench^ in an action against the 
defendant^ an occupier of land in the parish 
of C.^ for not setting out the tithe thereon. 
The case was tried at the assizes^ and the 
above-mentioned facts proved. The jury 
found a verdict for the defendant. The Court 
above was now moved for a new trial, on 
which occasion the Lord Chief Justice de- 
livered his opinion as follows :- — 
• * ■ . " ■ • • 

'^ I am of opinion^ that in this case therd 
ought to be a new trial. The case may be 
considered as comprehending three points.' 
Firsts whether the commissioners were re- 
quired by the act of parliament to make an 
allotment to the rector in respect of tithes in 
C. That is a question of law. Secondly, 
whether they have done so, that is a ques- 
tion of feet ; and thirdly, supposing the com- 
missioners have not made an allotment in lieu 

w 

of tithes^ whether the rector is barred from 
BOW claiming the tithes in kind. 

- ^^ As to the first point it is clear, and indeed 



i 90 ) 

k is not disputed^ that the commissionerft 
were required to make an allotment to the 
rector for his tithes in C. Then have they 
done so ? In my opinion there is nothing in 
the award to shew that the commissioners 
allotted any thing to the rector in lieu of hia 
tithes in C. Then^ according to the rule of 
construction^ expressio uniu8 est excltmo al-^ 
terius, we must say^ that upon this award they 
have not done so. I do not enter into the 
question of numerical calculation^ because we 
cannot thence draw any conclusion that the 

commissioners intended to include in their 
award a compensation for the tithes in C. 
It may perhaps be asked^ how could the com- 
missioners omit to award to the rector a 
compensation in lieu of his tithes in C. In 
xeading the case^ it is perfectly clear how 
that happened. It appears that before the 
passing of the act of parliament^ the rector 
had agreed to accept in lieu of tithes a com- 
position of 94Z. per annum .from the occu^- 
piers of other land in the township of C. 
Now^ the commissioners probably thought 
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that was an agreement bindiilj^ the ' rector 
to accept from the parishioners that sum in 
lieu of all his tithes in C.> and that they 
should^ by allotting land to him in lieu of 
tithes^ pay him twice over. Now this ex- 
planation fortifies the conclusion that it was 
not intended to include in the award any. 
compensation for the tithes in C. 

*' Then the third question is^ whether the 
rector is barred. I should be sorry to find 
that he was, for in that case the act of par- 
liament would work great injustice, for the 
rector would be deprived of his rights with- 
out receiving any compensation. By the 
saving clause, which was not adverted te 
when the case was before the Master of >the 
Rolls, there is saved to all persons, bodies 
politic or corporate, their heirs and succes- 
sors, (other than except the persons to whom 
any compensation shall be. made by virtue of 
the act, in respect of the interest or property 
for which such allotments or compensation 
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should be made J all such estate and interest 
as they or any of them had and enjoyed/ 
of, in, to, or in respect of the said fields, 
common pastures, carrs, and waste grounds, 
or any of them, before the passing^ of the 
act. The rector, therefore, not being a per- 
son to whom any allotment was made in re- 
spect of the interest or property in the tithes 
of C, is not barred by the statute. That 
being so, I am of opinion that there ought 
to be a new trial. Bayley and Holroyd, Js. 
concurred, the rule for a new trial was made 
absolute." ^ 

On this adjudication a few observations are 
with great deference suggested. In Alton 
Woods's* case, it is laid down, that a saving 
clause in an act of parliament which is repug- 
nant to the body of the act, is void, and in 
other cases it has been held that the general 

'■^^— ^-^— T _ _ - - I ' ■ J 

* Cooper tJ, Thorpe, 4 Barn. Sf Cress. 36. 
» 1 Co. 47 a. 
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saving clause in a private act of parliaments 
shall not control the provisions contained in 
the body of the act^ but must be so ex-* 
pounded as to be rendered consistent with 
the body of the act^ or else be void/ 

In Riddle v. White/ a similar question to 
the one here mooted^ arose on the Lan- 
Chester Inclosure act^ 13 Geo. 3. By that 
act it, was enacted^ that the commissioners 
should^ after setting out thirty acres to the 
curate of Latley^ divide the residue of the 
moors^ waste lands^ &c.^ among the several 
other persons having rights of common 
thereon^ and that all allotments should be 
held subject to the same species of tithes 
only^ in the same manner^ and to the same 
persons^ as they were accustomed to pay. 
It was further declared^ that the said com«i 



* Wood V. Cecil, 3 Fern* 711 • Westby v» Kiernao^ 
Amb. 697. 

^ 4 Got//. 1378. 
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migtit sdl so much of the said 
moors or commoRs as they should think fit^ 
to realize money to pay the expenses attend* 
iog* the obtaining and executing* the act^ and 
that the persons^ who> should become pur* 
chasers of the said lands so to be sold^ should 
hold the same discharged from the payment 
of edl manner of iithes, and other estates^ 
rightSj and duties whatsoever to any person 
or fmfsons politic or corporate. The a£t 
saved the rights of aH persons other than 
the persons entitled to a right of oommoa 
in <H* upon the si»d moors or commons. 

The impropriator of the parish of Lan^ 
ehester^ some years after the passing of this 
act iled his bilt in the court of Exc^hequer 
against the defendants, who were purchasers^ 
of the allotments sold ui»der the act^ reqnir? 
ing a discovery of the tithe which had arisen 
during those years ; and praying an account 
of such tithes^ and that the defendants might 
be decreed to pay the amount .ther^f to the 
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{Maintiflf. For the defendants it wad con- 
tended that the plaintiff's right as impropria- 
tor was not sared by the saving clause in the 
act : because it saved only rights of, in^ to^ 
or out of the mob^ or commons ; and a right 
^ tithes was not a right of that description, 
and that it wouM be very hard on the de- 
fendants, if tfeey were compelled to pay tithes 
for lands which they had purchased upon the 
faith of an act of parliament declarrog that 
they were discharged of tithes. 

The Lord Chief Baron thought it im- 
possible to say that the rector was entitled 
(o his tithes of the land in qnestion, without 
saying that he would have it in hb power to 
defeat all the purposes of the act, which the 
kgyature never ^otild iiitead. This case 
was, in pmni of principle, precisely tht same 
as in Vernon. In private acts, in general^ 
the legislature did nothing more than enable 
persons to enter into a contract, who could 
not otherwise enter into it; and the per- 
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sons who are parties to the act^ are expressly 
named in it : but here the legislature doe» 
a great deal more^ it takes on itself to act 
on the land and to declare that it shall be 
discharged of tithes ; accordingly^ therefore^ 
to the principles of the decided cases^ and 
indeed of common sense^ his Lordship and 
the whole court thought that the rector 
could not claim his tithes against the express 
words of the act^ and disallowed a demurrer 
thereupon accordingly. 

~ In Cooper v. Thorpe, the saving clause 
as above interpreted, appears incompatible 
with the section of the act relied on by the 
Master of the Rolls. In the Atterbury Act^ 
the persona exempted from its operation are 
those to whom allotments have not been 
made in respect of some interest or property 
which such persons might lawfully claim iu 
the subject of inclosure. By the 3ection in, 
the body of the act, all allotments, directions^. 
&c.^ (whether founded in mistake or other- 
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wise)^ are most definitively declared to be 
binding and conclusive on all partiea in- 
terested. The rector of C. for the time 
being, was clearly a par{^ interested within 
the meaning of this section, for he was 
named in the preamble, and received more 
than a proportionate allotment if his present 
claim were not taken into consideration. 
Might not the language of the Lord Chief 
Baron, in the case of Ridley v. White, be 
feirly applied to this case, that if the rector 
is entitled to the tithes claimed it will be in 
his power to defeat the purposes of the f^ct, 
which the legislature never could intend. 
After the award, all manner of tithes in the 
lands inclosed are directed to cease and be 
for ever extinguished. Now^ however, it is 
attempted to raise tithes on the lands in- 
dosed, — ^in flat contradiction of the purview, 
spirit, and language of the act,~rin oppo- 
sition also to the clear principle that the 
saving clause must give way to the pro- 

H 
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viisions' in Ihe body of the act. — The reatilt 
of the new trial has not yet transpired. 

Another mode of comrnuting tithes on iit- 
cloiure, is by the allotment of a perpetual 
corn rent in lieu of all tithes within the 
parish. The inconvenience of this mode is> 
that the rent must be paid whether ihe lands 
are occupied or not. By this arrangement 
the parties are in the same situation as if the 
tithe owner had granted a lease of the tithev 
at an annual rent. In that case it is quite 
clear that it would be no answer to an action 
for the rent, that no tithe in kind was pro- 
duced, or that the land was unoccupied. The 
rent is a substitute for the tithes, not merely 
de anno in afmum, but for ever. 

It does not, therefore, follow, that because 
no tithe in kind was produced, that no money 
rent is payable. In one sense lands may ba 
■aid to be unoccupied, if the person entitle4 
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tfi the possession, takes no means to make the 
land beneficial to himself; but although he 
does no act of ownership, he may still be it^ 
the legal possession and occupation of it, so 
as to be liable to the burden imposed by an 
act of parliament The question, therefore. 
Is not whether the land was productive or not^ 
or whether cultivated or not, but whether the 
defendant is in the legal possession or not. 

In a late case/ the Court of King's Bench 
was of opinion, that the landlord was in pos- 
session during the interval between the quit- 
ting of one tenant and the entry of another, 
so as to be liable to a com rent imposed by 
.an inclosure act in lieu of tithes, and that the 
tenant coming in under him was liable to be 
distrained upon for an arrear of rent accruing 
due during that interval, for the very act of 
entry by the new tenant revested the posses- 
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flion in the landlord from the time when the 
former tenant quitted ; and this being a rent 
created under sanction of the legislature, was 
therefore payable in all events. 

It is lastly observablcj under this diviuon 
of the subject, that by the 38th section of the 
General Inclosure Act, the rector or vicar, 
with the consent of the bishop of the diocese 
and of the patron of the living, may lease all 
or a part of the allotments set out to such 
rector or vicar for any term not exceeding 
twenty-one years. Such lease must necessa- 
rily mean a lease with all proper and reason- 
able clauses and covenants.* The word 
"lease" of itsdf imports a lease according 
to the custom of the country. 



* Smith V. J«ney, 3 Brod. ^ Biitg. 002. extending 
-the doctrine in Doe v. Stmdhwn, 1 T. R. 706. ■ cue 
certdnlj contnry to the general leunlng of powers ; rt 
vide Doe v. BetHson, IS Eatt, 300. 
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By an amendment of this section in the 8d 
year of the present reign^ leases of allotments 
made by rectors and vicars as aforesaid^ and 
which are avoided or determined by any 
means before the expiration of the time for 
which they are granted^ may be renewed.^ 

Note, that under an inclosure act^ directing 
the commissioners to set out^ allots and award 
lands in lieu of tithes^ it was held not suffi- 
cient in an action of covenant^ by a lessee of 
the tithes^ to aver^ in pleadings that the lands, 
were set out and allowed^ for Uiat thejreehold 
of the allotment did not vest before the awards 
executed. The plea should have averred that, 
the lands were set out^ allotted and awarded/ 



* 1 aadS Geo. 4. c. U. t. 4. 
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CHAPTER VI 



Of allotments sold by the commissioners for payment of 
expenses^ and herein of the conveyance and stamp, 

MODERN inclosure acts contain a power 
enabling the commissioners to defray the ex- 
penses of obtaining and executing the act^ 

ft 

either by levying a rate on the several pro- 
prietors^ or^ as more commonly^ by enabling 
them to sell such allotments of land as they 
shall think necessary for the purpose. In 
every event, they should have power to sell 
any part of the allotments of Incapacitated 
persons^-on the application of their trustees, 
committees, or guardians, for payment of 
their share of the expenses, as otherwise con- 
siderable inconvenience might be experienced 
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in obtaining the contribution of such pertonv 
to the general cost of inclosure ; and the com-^ 
missioners should also be empowered to con- 
yey lands sold by them for the purposes of 
the act^ to such uses as the purchasers shall 
appoint^ &c. according to the common uses 
to bar dower^ and it is observable that a 
seisin created by this exercise of a common 
law authority will support a use to be exe- 
cuted by the statute of uses^ so that the com- 
missioners may well convey to the purchaser 
to such uses as he shall appoint ; but this they 
will seldom do unless they are expressly au- 
thorized by the local act. 

By the General Inclosure Act; it is en- 
acted/ that in case it shall be provided by any 
local act^ that the expenses attending the same 
shall be paid by sale of any part of the land 
so to be inclosed^ the commfssioners shall set 



* 41 Geo. 3. c. 109. s. 3^« 
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out and sell such part of the ^aste ~ or com* 
monable lands as wilL in their opinion, be 
sufficient to liaise the ejqpetises required ; and, 
upon payment of the purchase money, the 
land so set out and sold shall immediately 
thereupon be discharged of all common or 
other rights thereon^ and be vested in fee- 
simple in, and be held in severalty by, the 
purchaser or purchasers thereof, as his, her, 
and their private and absolute property, and 
shall be allotted accordingly by the commis- 
sioners. It will be proper to add^ in the local 
act, a clause declaring the commissioners' - 
receipts to be good discharges,, and that the 
purchasers shall not be obliged to see to the 
application of their purchase money. 

Prom these extracts, it will appear that the 
land first vests in the purchaser by the opera- 
tion of the statute, and that the award, which 
is often drawn up at a considerable distance 
of time afterwards, is only evidence of what 
the commissioners have done, .Hence, it is 
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generally considered that sales of this descrip* 
tion do not require any ad valorem duty to be 
impressed on the award. A clause^ however, 
is now often inserted^ in the House of Lords, 
empowering the commissioners to sell and 
convey, on which conveyance the regular 
stamp duty will, without doubt, attach. 

But the legal estate of freehold does not 
pass to the allottee until execution of the 
award ; and therefore, in a late case, where 
the estate was sold without any notice that it 
was recently allotted under an inclosure act, 
and it appeared that the commissioners had 
not made their award, and the act contained 
no clause authorizing a sale before the award. 
Lord Ellenborough was of opinio^ that the 
purchaser was warranted in refusing the title.' 
But if the purchaser is, at the time of the con- 



* Lowndes o. Braj, Sug. V. ^T P* 301. Cane o. 
Baldwin, 1 fkark. 05. 
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tracts aware that the estate is in a progressive 
state of inclosure^ it has been thought that the 
purchaiser will be compelled to take the title^ 
although the award is not executed.' 

la the case cited^ however, there waa a 
clause enabling a sale before the award ; and 
it is somewhat questionable, whether a court 
of equity would, without such a clause, com- 
pel a purchaser to take a conveyance of land 
Ivhich may be subsequently chknged by the 
commissioners for land of less value or less, 
conveniently situated. 



> Plli M 



* Sug. V. Sf P. 301, citing Kingsley v. Young, 17 
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CHAPTER VII. 



Of allotments made to joint^tenantsj particular tenants^ 
and remainder^men y and of mortgages by particular 
tenants^ to raise the expenses ofinclosure. 



'it^HE 16th section of the General Act recites^ 
that it may happen that some of the pro^ 

prietors of lands within the parish^ in respect 
of which allotments are to be made^ may be 
seised thereof in joint-tenancy or as copar* 
ceners or tenants in common^ and cannot, by 
reason of infancy, settlement, or absence be- 
yond seas, make an effectual division thereof; 
and therefore it is enacted^ that the commis- 
sioners may> with the consent of husbands^ 
guardians^ trustees^ committees^ &c. make 
such partition and division^ and allot the se^^ 
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vend purparties in severalty accordingly ; and 
that after such allotments are so made and de- 
clared^ the same shall be held in severalty in 
such manner^ and subject to the same uses^ as 
the undivided shares would have been held in^ 
and subject to> if the partition had not been 
made. 

This clause is confined to cases where the 
parties are under disabilities and cannot effect 
a partition in the ordinary way. To extend 
this useful power^ a provision is properly 
added in many modem local acts^ that it shall 
be lawful for the commissioners^ at the re* 
quest of the owners^ to divide and make par- 
tition of the. old inclosed lands^ and to award 
the tome and all allotments in respect thereof 
in severalty. 

Where the commissioners had awarded the 
allotmentB to the tenant in remainder^ instead 
of to the tenant in possession^ it was const*- 
dered doubtful whether the tenant for life 
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could raise the expenses of inclosure under 
the provisions of the act ; but on the ground 
of an acknowledged privity between the par* 
ticular tenant and the remainder-man^* it was 
thought probable that a court would tolerate 
the entry of the tenant for life to save his es- 
tate^ and if so his right to raise the expenses 
should follow; but it was submitted that he 
could not mortgage until he was in posses- 
sion. 



If the clause, distributing the estate in the 
allotment to the different uses existing in the 
principal lands be in the act^ there can be 
little doubt that^ to whomsoever the allotment 
is made, it will enure to the existing uses^ 
whether those uses confer rights prior or pos- 
terior to the rights of the individual to whom 
the allotment is made. In the absence of that 
clause, it is assumed the parties in remainder 



* Pret. Shep. Tou. M ; 9 Co. 105 a. 
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fli jght file bills in equity for a settlement of 
the allotted lands agreeably to the uses exists 
ing in the principal lands. 

If a local act provides that the expenses of 
obtaining and working the same shall be paid 
in proportion by the proprietors, it is enacted 
by the General Act (sec. 29.)^ that the com- 
missioners may, on the neglect or refusal of 
any proprietor to pay his proportion, cause 
the same to be levied by any warrant under 
their hands, on the person or persons so mak- 
ing default, his or their husbands, trustees^ 
&c. ; or the commissioners may enter per* 
sonally, or authorize any other person to 
enter on the lands allotted, and receive the 
rents till the proportionate expenses are sa- 
tisfied. 

Then follows as powerful a provision as 
any in the act^ enabling husbands, g^ardians^ 
trustees, committees, or attorneys, as also te- 
nants in tail, tenants for life or lives, or for 



/ 
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ye&rs, to charge the landa allotted to them r^* 
spectively^ ^ith the expenses which the com* 
mi8sioners> either before or after their award, 
shall assess such allotments in^ so as the same 
do not exceed &l. per acre; and to grants 
mortgage^ surrender^ lease^ or demise the 
same allotments to any person who shall be 
willing to lend and pay such expenses^ and to 
his^ her^ or their executors^ administrators^ 
and assigns^ for any term or number of year9 
for securing the repayment thereof. 

By this means^ the particular tenant payt 
no more than the current interest^ and the 
body of the charge falls, as it should do, OQ 
the owner of the property. But thia arrange^ 
ment cannot, under the General Inclosure 
Act, be effected by the party himself, before 
the enrolment and publicadon of the award ; 
to remedy which inconvenience^ it is usual tQ 
insert in the local act a provision that it shall 
be lawful for the proprietors to sell or mort* 
gage their right in the lands to be inclosed 
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before the execution of the awards in ^hich 
case the allotments are to be made to the pur- 
chasers or mortgagees. Under this clause as 
it is generally penned^ the particular tenant 
may^ it is assumed^ mortgage to defray the 
expenses of inclosure before the completion 
of the award. 

If the particular tenant choose to pay the 
expenses of inclosure himself^ the commis- 
sioners are empowered * by any deed or writ* 
ing under their hands and seal^ to grant, 
mortgage, &c. the said allotment unto such 
particular tenant, his executors, adminis- 
trators, and assigns, for any term or number 
of years, to commence after the determination 
of the estate of such particular tenant in the 
premises ; but so that the same term may be 
made void on repayment of the money ad- 
vanced, with interest ; and also so that no re* 



^ 41 Geo. 3. c. IOO9 ^* ^^* ^^ alteraative. 
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mainder-man shall be liable to pay any fur- 
ther or larger arrear of interest^ than for six 
months preceding the time when his posses- 
sion shall commetice. 

The concluding clause of the 30th section 
of the General Act is important. It declares 
that '' every grants charge^ mortgage^ surren- 
der^ lease^ or demise made for defraying the 
expenses of the act^ shall be good^ valid^ and 
effectual in law for the purposes thereby in- 
tended/' For some purposes the allotment is 
to.be treated as a new acquisition. It is^ 
however^ so far a substitution^ that all liens 
and charges on the incorporeal hereditament^ 
or right of common^ will attach on its cor- 
poreal substitute the allotment.' 

« 

If then the rig;ht of common be incumbered^ 



' Steele v. Manns, S Bwm. S( AUU Vl. 

I 
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previously to the inclosure, to the full extent 
of its value, it would follow, without the lastly 
mentioned provision, that the term created 
under the inclosure for payment of the ex- 
penses, may be postponed to the payment of 
all other preceding charges, and so rendered 
ineflectual for the purposes for which it was 
created. This clause, therefore, does to a 
certain extent give the mortgagee of the allot- 
ment a preference to all other incumbrances, 
or rather it provides that in no case shall a 
mortgage for the inclosure expenses be de- 
feated. 

Hence it is a generally received proposition 
that mortgage terms created under inclosure 
acts by tenants for lives, husbands seised jure 
uxoris, and other persons having but partial 
interests in the premises, for the purpose of 
enabling such persons to defray the expenses 
of the inclosure, are, by tfae authority of the 
General Act^ entitled to priority over all other 
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mortgages and incumbrances, whether the 
mortgagees have notice of prior incumbrances 
or not. 

These terms are moreover' aaiti to confer a 
right to the immediate possession^ and to 
enable the mortgagee and bis assignee to 
maintain an action of ejectment in preference 
to all other persons. If so, they are certainly 
to be regarded with more than ordinary at- 
tention in all subsequent transactions; but 
the act is silent as to this preference. 

Where a tenant for life, who was impeach- 
able for waste, felled timber to raise the ex- 
penses of inclosure, instead of exercising his 
power of mortgaging, be was decreed to 



' 1 Pres. Abt. p. 165.; and qu. if the term is entitled 
to this precedence wheD it is assigned to attend the 
ioheritance — when, in fact, there is no longer any chance 
of the mortgage being defeated ? 
I % 
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account to the owner of the next estate of 
inheritance ; ' although^ according to one 
report of this case^ there were intermediate 
remainders that might have arisen.' 



* Lee o. Alston, 1 Ves, Jun. 78. 

* 1 Bro. Ch. Co. 194. 
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CHAPTER VIII. 

Of the award; and sales and other acts before its 

execution. 

AS soon as convenient after the division 
and allotment^ the commissioners are re- 
quired^ to form and draw up their award in 
writings which must express the quantity of 
acres^ roods^ and perches of each respective 
allotment. The award must be engrossed 
on parchment, and be read and executed 
in the presence of the proprietors, at a meet- 
ing to be holden on notice given : the exe- 
cution to be proclaimed in the parish church 
on the Sunday after; from the time of 
which proclamation only and not before, the 
award is declared final and binding. 

* 41 Geo. 3. c. 109. s. 35. 
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Hence is appears that the actual division 
and staking out of the lands^, and the assign- 
ing or allotting them to the different pro- 
prietors^ are preparatory measures only^ of 
which the final conjpletion is afterwards to 
be effected by the execution and proclama- 
tion of a written instrument ; and^ conse- 
quently^ that unless this be varied by the local 
actj a legal title to an allotment is not ac- 
quired before the proclamation of the award/ 

Agreeably to these positions it has been 
adjudged that the allottee has only an equi- 
table interest in the allotment before exe- 
cution of the award; and, therefore, that his 
contract for sale cannot be carried into effect; 

^ Farrer v. Billing, S Barn, Sf Aid. 174. It seems 
to have been considered at one time, that minutes of the 

award was a sufficient reduction of the allotments to 

writing within the act, to fix the division as final and , 

conclusive from that time. But the contrary was held in 

Brandyshe ©. Pcarce, 4 Moore ^ 109.. 
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since he cannot convey the legal estate. In 
such a case the vendee must return the de- 
posit ; for if a person will sell that to which 
he has no title^ he must return the money 
in solido.^ 

On the part of the vendor it was in this 
case contended^ that by the agreement it 
was to be understood that the purchaser's 
name would be substituted in the award for 
that of the vendor's^ ^nd that the purchase 
was in fact of such interest as the vendor 
had in the premises. But Lord Ellenfoorough 
was of opinion^ that the defendants had un-. 
dertaken for the conveyance of a legal estate ; 
and that as it appeared they had no more 
than an equitable one^ the plaintiff was en- 
titled to recover the deposit for which the 
action was brought. 

* Cane v, Baldwin, 1 Stark, 65. Lowndes v. Bray, 
Sug. V. * P. 301. 6th edit. Burroughs v. Oakley, 
1 Meriv» 376. 
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From various circumstances the execution 
of the award may be^ and often is^ delayed 
for several years after the allotments have 
been accepted and the parties have entered 
into possession. During which time they 
have no power to make a legal conveyance. 
To remove this impediment a very useful 
clause is now commonly inserted in local in- 
closure acts^ declaring it to be lawful for any 
person^ who shall be entitled to any allot- 
ment by virtue of the act^ to give^ grants 
bargain^ sell^ demise^ surrender/ mortgage^ 
limits convey^ and assure the same^ or any 
part or parts thereof^ for all or any part of 
his^ her^ or their estate^ rights or interest 
therein^ or thereto, at any time before the 
execution of the award of the said commis^ 
sioners ; and that every such gift, grant, 
bargain, sale, demise, surrender, mortgage, 
limitation, conveyance, and assurance, shall 
be as valid and effectual in all respects, as if 
the same had been made after the execution 
of the said award ; and that the comrajs- 
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sioners shall award all allotments so sold or 
disposed of^ to the purchaser or purchasers 
thereof^ or other person or persons who shall 
be entitled thereto by virtue of such sale^ 
mortgage^ or surrender. 

It is generally understood that the commis- 
sioners have power to alter the allotments 
and fences at any time before the completion 
of the award ; but a special provision to that 
effect is sometimes introduced^ with direc- 
tions that they shall make recompense for 
any injury which such alterations may occa- 
sion. This power in the commissioners has 
been made a serious objection to the title of 
allotments contracted to be sold before the 
execution of the awards even where the local 
act has authorized a sale before the comple- 
tion of that document ; for tHat the purchaser 
cannot be assured that the property^ which 
he may have purchased for some local con« 
venience^ will be conveyed to him. 
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The Master of the Rolk however over- 
ruled the objection^ observing that the pro- 
vision in the act in review made the convey- 
ance of the allotments before proclamation 
of the awards valid in law ; that the act 
authorized the parties to do what they could 
not effect without it ; that the clause was a 
very reasonable one^ for many things might 
delay the awards and the parties could not 
in the mean time give a good legal title ; 
and supposing even the possibility of the 
commissioners varying the allotments ; yet a 
party purchasing an allotment^ must take sub- 
ject to the variation^ as its liability to altera- 
tion was inherent in the very nature of the 
property.* Specific performance was con- 
sequently decreed ; and that decree was after- 
wards affirmed on appeal to the Chancellor.* 

* Kingsley v. Young, 17 Fes. 473. 

• 18 Fes. 207. 
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In this case it was also objected that the 
commissioners could not^ without an express 
power^ vary the allotments after the parties 
had been allowed to enter and fence them 
off. It would certainly be as well to insert 
such a power in future acis^ if any occasion 
for its use be contemplated ; but without an 
express clause it is clear that the commis- 
sioners have plenary power to re-arrange 
the allotments if they should be of opinion 
that the lands would be more advantageously 
disposed in another shape ; such a remodel* 
ling of the allotments has^ however, never, 
it is believed, been effected. It was also 
stated, that the power enabling the allottee 
to sell, did not enable him to transfer the 
legal estate; but the Lord Chancellor said, 
that the local act having provided that the 
allotments should be capable of disposition 
before the award, he could not in a court 
of equity say, that a contract entered into 
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for ' sale and purchasCj should not be carried 
into execution.' 

The learned author of " Vendors and Pur- 
chasers " observes,* that if there w no ground 
to suppose that the commissionera wilt vtery 
the allotments, the title must be accepted. 
If the purchaser is acquainted that the lands, 
or part of them, which he has purchasedj are 
in a progressive state of iaclosure, their lia- 
bility to alteration before the execution of the 
avrard is, vfe have seen, an inherent quality 
in the estate of the land,' and will not con- 
sequently of itself afford the purchaser an 
opportunity of rescinding his contract, for he 
would be presumed aware of such liability 
at the time he purchased, being acquainted 
that the award was not complete. 

* 18 r«. 208. » Sug. r. * p. 301. 6/iS erf. 

' Kingflley 7. Young, sop. 
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* 

From the foregoing observations this ge- 
neral principle may be collected^ that the 
legal estate of freehold does not pass to the 
allottee until after the execution and procla- 
mation of the awards unless an ample power 
be inserted in the local acts (as above)^ 
enabling the allottee to sell and convey be- 
fore enrolment of the award ; in which case 
the legal seisin does^ in fact^ pass^ or is un- 
der the control of the allottee on allotment/ 

The award is not a conveyance in any 
point of view : it is rather the evidence than 
the constitution of title. The legal estate 
passes by virtue of the act. The commis- 
sioners do not grant or convey^ nor is any 
technical form necessary in their award ;' 
but the word " award " dhould in strictness be 



' Farrer 9< Billing, 2 Bam. Sf Aid. 171. EUis v. 
Amiflon, 5 ib. 47. 

' Peck V. Clarkson, 3 W. Black. 1918. 
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used. The commissioners have no estate in 
the land ; consequently the heir at law of 
the survivor can never be a necessary party 
to a conveyance. The award cannot be 
vitiated by error in the allotment/ nor can 
it be set aside on account of obscurity.' 

The general act does not state when the 
allottees are to take possession^ whether be- 
fore or after the execution of the award : it 
merely provides^ that after the commissioners 
have staked out the allotments^ the persons 
to whom the same are allotted^ may^ with 
the consent of the commissioners^ enter to 
ditch, fence oflF, and inclose the same;" but 
all rights of common are to cease on notice 
to that effect being given by the commis- 
sioners, and affixed by their direction on the 

» Cooper V. Thorpe, l Swan. 92. 
» Anon. TidcTs Prac. 875. 
» Sect. 19 
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parish church door ;' "which notice is one of 
the earliest acts the commissioners perform. 

The local act usually remedies this omis- 
sion ; and without such remedy^ the commis- 
sioners may^ without doubt^ make any general 
direction respecting the occupation of the al- 
lotments^ which will not afterwards interfere 
with^ or impede the purposes of the act. 

By a late act' it is provided^ that it shall 
be lawful for all persons to whom any allot- 
ment shall be made^ and to whom possession 
hath been given by the commissioners, and 
who shall have demised the same^ or any 
part thereof to any tenant or servant^ and for 
-their, his, or her bailiff or agent, to enter 
into and upon any such allotment, and to 
seize, and distrain any goods, chattels, or 
effects, which may be in or upon the same. 



* Sect. 14. » 1 & 2 Geo. 4. c. 23. s. h 
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notwithstanding the award of the commis- 
sioners shall not be executed and perfected. 

The award is to be enrolled in one of the 
courts of Westminster, or with the clerk of 

« 

the peace for the county^ in which the lands 
lie^ to the end that recourse may be had 
thereto by any person interested therein; 
for the inspection and perusal whereof/ no 
more than one shilling shall be paid ; and a 
copy of the said awards or any part thereof, 
signed by the proper officer of the court, 
wherein the same shall be enrolled, or by 
the clerk of the peace for such county, or his 
deputy, purporting the same to be a true 
copy, shall from time to time be made and 
delivered, by such officer or clerk of the peace 
for the time being as aforesaid, to any person 
requesting the same; for which no more 
shall be paid than twopence for every sheet 
of seventy-two words ; and the said award, 
and each copy of the same, or of any part 
thereof, signed as aforesaid, shall at all times 
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be admitted and allowed in all courts wh^t* 
ever as legal evidence. 

Note. — ^A commissioner cannot purchase 
any lands^ tenements^ or hereditaments, with- 
in the parish which he is commissioned to in- 
close^ either in his own name^ or in the name 
of a trustee^ until five years after the procla- 
mation of the award.' 



* 41 Geo. 3. c. 109. *. % 



« 



K 
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CHAPTER IX. 



Acceptance of allotment ; allotment to the lord; proof of 
title ; double allotment ; UahiUtif of allotment to poor 
rates ; mode of claiming allotment; of timber on allot" 
ments; of allotments of common for small proprietors ; 
death of commissioner ; abstract; map ; parcels • 

TWO calendar months are allowed after the 
execution of the award, as the period within 
which all allotments are to be accepted by the 
several persons to whom they are made ; and 
if such persons neglect or refuse to accept the 
same, they are totally excluded from having 
or receiving any estate or interest, or right of 
common in any part of the lands or grounds 
divided and inclosed.^ But the act is silent 



^41 Geo, 3, c. 109. jl. 17, et infra page 134 as to 
the proof of acceptance. 
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as to the ultimate disposition of any rejected 
allotment. 

The 24th section enables the commissioners 
to inclose^ fence^ and let the neglected lands^ 
and to receive the rents till the proportionate 
expenses of the act are defrayed ; but it does 
not state in whom the allotment is to vest after 
the expenses are paid. If the commissioners 
have executed their award, can they re -allot 
the lands so thrown back on their hands, or 
rather would not such rejected allotment es- 
cheat to the lord for want of a tenant ? In 
ordinary cases the estate would result to the 
grantor, but here the commissioners have 
finally executed their trust, (according to 
some cases, though not so according to 
others,) and no estate or tenancy is vested in 
them, nor in the general body of proprietors, 
who have no legal interest in the allotments 
till they are respectively awarded to them. 

One-twentieth part of the whole waste or 

K2 
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commonable place to be inclosed^ is usually 
the proportion allotted to the lord of the ma- 
nor in respect of his interest in the soil. A 
question arises^ whether he is entitled to a 
further allotment in respect of any rights of 
common he may claim as belonging to his de- 
mesne lands in the parish intended to be in- 
closed. Common is defined to be a profit 
which one man hath in the land of another} 
Can a man have a right of common in his 
own land ? Certainly not. There does, 
therefore, seem some incongruity in allowing 
the lord an allotment in respect of rights of 
common over his own soil. 

Such, however, has been decided in a re- 
cent case,' not on general principles, but on 
the particular wording of the local act, which 
directed that one-twentieth part should be al- 



* 2 Black. Com. 32. 
< Aruniell v. Falmouth, 2 Mm. Sf Selw. 440. 
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lotted to the lord in compensation of his right 
to the soil ; and then that the residue should 
be divided among the proprietors or several 
persons interested therein in compensation for 
their lands^ rights of common^ and other 
rights ; and the Court of King's Bench de- 
termined that the lord in this case^ who was 
the owner of a farm in the parish of about 
S73 acres^ was a proprietor within the mean- 
ing of the act^ and as such was entitled to a 
further allotment in respect of the farm. 

In the language of Lord EUenborough^ the 
lord of the manor was interested in the divi- 
sion in a two-fold way : firsts as lord of the 
soil^ and^ secondly^ in respect of that estate^ 
which^ if in the hands of another person^ 
.would have conferred a right of common and 
commanded an allotment; and although the 
lordj being owner of the soil of the waste^ 
could not in strictness claim a right of com- 
mon over it in respect of his demesnes^ inas- 
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much ag during the unity there would lie a 
merger of thut right ; yet he had such an in^ 
teredt in respect of his estate as the commis* 
sioners might well contemplate^ and whichy 
Under the words of the act in question^ they 
might lawfully assign him a compensation 
for." 

To prove a title to allotments under in- 
closure acts on the pttrt of the lord^ testimony 
of his being owner of the s6il will be neces*- 
sary ; on the part of the commoner^ proof of 
having exercised his right under the parti- 
cular circumstances of his daim will be suf«- 
ficient. It is not^ however^ necessary for the 
lord to prove^ that there is such a manor 
existing in law as that of which he calls him- 
self lord^ to bring him as a plaintiff within 
the meaning and letter of the act of parlia^ 



* Anmdell 9. Fdmoath, 2 Maa. 4r Seiv). 443. 
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ment^ it will be enough for him to shew that 
he wag the owner of the waste, which may 
be done by proving acts of ownership.^ 

If there be two distinct rights of common 
appertaining to one tenement in different 
mancnrs, the commoner will be entitled to an 
allotment in respect of both rights/ 

Every species of tenement within a parish, 
yieldhig a certain profit, is rateable to the 
poor rates. Common lies not in tenure^ 
thoi:^ for some purposes> as for parochial 
settlements, it is said to be a tenement.' Com*- 
mon in gross even, has been held to be a te- 
nement ; and it should seem from thence to 



' Smith V. Smiiby 2 PrkCj 101* 



> HolliDgshead v. Walton, 7 Easiy 485. 



' I Waik. Cap. 40 lu 4th ed 
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foDow^ that it is rateable to the poor rales/ 
Tolls in gross are not rateable for want of a 
corporeal quality.' Canal shares are rateable 
as a profit arising from land covered with 
water.* 

Allotments are of course rateable^ and as it 
is assumed^ on a new assessment ;. but the 
General Inclosure Act contains no directions 
on this hefl^d^ and therefore it would not be 
improper to insert a specific clause in future 
local acts^ directing in what way the allot- 
ments shall be assessed to the poor rates and 

« 

taxes^ and in what hamlet or township they 



* Per Ld. Ellenborough in Rex o. Watson, 5 East 
485. 

' Rex V. Bell, 5 Mm. Sf Selw. 222. Rex v. Trent 
and Mersey Nay., 4 Bam. 4* Cress. 57. 

' Rex V. Palme/, 1 Bam. Sf Cress. 546. 2 Dow. Sf 
Hjf. 793. Rex v* Oxford Canal, 4 Bam.. Sf Cress. 74. 
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shall be considered tenements for parochial 
and all other purposes. Prima facie, they 
are rateable in the pariah trhere they are 
situated ; as where proprietors of lands in A. 
had common in the parish of B.^ it was 
holden that they were liable to be assessed in 
respect of lands . inclosed from the common 
in B.* 

Where an inclosure act directed that the 
commissioners should ascertain what yeady 
sum the vicarial tithes of. the parish ytere 
worthy and: that there should be issuing and 
payable, to the vicar^ out ef the lands^ such 
yearly sum^ '^ free and clear of all rates^ taxes, 
and 'deductions whatsoever/' it was holden 
that the vicar was not rateable to the poor in 
respect. of the yearly suni so ascertained and 
paid, to him.' 

* Kempe v. Spence, 2 W. B. 1244. 
' Chatfield o. Raston, 3 B. Sf C. 803. 
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The 6th sectton of the General Act prO'* 

Tides, that all daimantff of eomtOKm, or other 
tighis ill lands to be ioclosed, sbaH deKter in 
to the commissioiters an account or schedule 
in wrUin^^ signed by tbeniselves^ or their re-» 
spectiye hnsbands, guardiaiis^ trugtees, com^ 
ndttees, or agents^ of such their respecti?e 
rights or claims^ and therein describe tlM 
lands and grounds^ and the respective mes- 
sutgts, Isinds^ ienementg^ and heredftainents^ 
m respect whereof they tbal fe^fiectirdy 
daim to be entitled, ynth the name or nawei 
of the person or persons then ias the actual pM^ 
fiesfdon thereof^ and the partrcobr conqrated 
i^oantitaen of the same respectively; and^ of 
rfhAt Dertfire imd ecctent socfa r%M ii^ asid abe 
in what rights, aod for what eatatee and in« 
ttx^sta they ckdm the same lespdctivdyy dis^ 
tinguishing the freehold from the cofn/h^M or 
leasehold; — evidently shewing an intention 
in the legislature^ that a distinction should be 
made in the allotments for several titles and 
tenureer in one owtier. 



( 139 ) 

A non-compliance with this requisition will 
exclude the pitrty from all participation in the 
lands to be divided^ if the commissioners, 
either casually or intentionally, omit to miake 
him any allotment. The claims sO delivered 
in are to be open to all persons, who may 
take copies thereof, and present ol^ections to 
the same at a specilil me^tin^ to be appointed 
for that purpose. The objections hisre re* 
ferred to, must of necessity be confined to 
local matters, as by the next section of tbt 
act> the commissioners are expressly forbid*^ 
den to adj udicate disputes touching ri^ts or 
titles, but are directed to teissign the alfet^ 
ments to the persons in the actucd seisin or 
posseimion. 

On the principal provision Sir W. D. Evans 
observes, '^ the drawing a claim conformable 
to this clause^ requires a very considerable 
portion of technical accuracy ; and I have, in 
practice, known many valuable rights defeated 
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in consequence of the informality of the claim. 
The discretion reposed in commissioners upon 
this subject is extremely liable to abuse^ as 
such commissioners have^ if not generally^ at 
least very frequently^ the feeling of agents for 
the parties by whom they are nominated ; and 
I have actually heard a commissioner avovr, 
that he considered himself as the agent of a 
particular description of claimants ;' and it is 
obvious that a person with such feelings may 
he induced to admit or reject the presentation 
of further claims^ according to the interests 
which he is disposed to espouse. The most 
suitable remedy for this inconvenietice would 
be a general enactment^ that all objections to 
claims should be particularly stated in writ* 
ing; and that the claimant should be at li- 



* Lords of manors^ coUegiate owners, and corporate 
bodies, possessing lands in the parish to be inclosed, often 
insist on having one of the commissioners of their own no- 
mination and appointment* 
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berty to amend his claim in the particulars 
objected to." ' 

The importance of this claim is further 
manifested by a late case^ where an allotment 
was made to a person in the visible posses- 
sion^ but whose title was afterwards ques- 
tioned. The claimant had omitted to comply 
with the requisitions of this section^ and the 
court refused to acknowledge his right to the 
allotment^ whether he had title or not. 

The case was briefly this : — ^A testator 
being* seised of a messsuage and twenty-^four 
acres of land at D.^ purchased the tithes 
thereof of the lay impropriator^ and devised 
the same to trustees for sale^ by the description 
of his freehold messuage and tenement at D.^ 
and all the profits arising therefrom. The 



^ 1 Evan. Stat. 29 n. 2d ed. 
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trustees sold the estate and tithes to the de- 
fendant^ who^ at the time of inclosure^ was in 
possession^ and the commissioners set out an 
allotment to him in lieu of the tithes^ and an- 
other aUotment in respect of the land. 

The testator's heir-at-law contended^ that 
the word profits, in bis ancestor's will^ was 
insufficient to pass the tithes which^ in conse- 
quence^ descended to him ; and on that 
ground he commenced an ejectment against 
the allottee^ for recovery of the lands set out 
to him in lieu of the tithes. It appeared that 
the commissioners had not executed their 
award at the time of trials but no notice was 
taken of that circumstance. The heir-at-law 
had not made any claim for an allotment in 
respect of tithes at a meeting duly holden by 
the commissioners for receiving claims ; nor^ 
indeed^ had any claim been put in' for an 
allotment in respect of the tithes^ by any 
one. The question was, whether the heir- 
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at-law yfBB entitled to recover the aDotment 
after it had been marked and staked out by 
tiie defendant. 

The Court of Common Pleas declined 
giving any opinion on the construction of the 
word profile; but decided^ that the heir-at« 
law^ if he had any right to the tithes^ was 
barred of all claim to the allotment^ by reason 
of his non-compliance with the requisition of 
the 6th section of the General Inclosure Act^ 
which required a specification of all claims to 
be delivered in to the commissioners ; or in 
default thereof^ the right to be totally barred^ 
and the party excluded from all benefit and 
advantage of the inclosure. Unless this were 
so^ observed the court, the commissioners 
might make an allotment^ and when the occu* 
pier had gone to expense in improving it^ an* 
other claimant might come and establish a 
superior title. It would be manifest injustice 
to allow any such attempt^ and inconsistent 
with the expressions of the General Inclosure 
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Act. The excellent maxim of law was, vigi- 
lantibus et non dormientibus aubveniunt leges. 
Judgment was therefore ^iven for the de- 
fendant.' 

In this case, it was further coDteaded^ that 
the 6tb section of the General Act did not 
apply to tithes. It appeared^ however, to the 
court, that it was equally necessary for the 
owners of tithes to make their claim before 
the commissioners, as for the owners of land. 
The word hereditaments was a word pecu- 
liarly appUcable to tithes, and it was intro- 
duced to prevent the mischiefs arising from 
omission to establish a claim before the com- 
missioners. It was intended, that every per- 
son should assert his right within a given 
time, and if he omitted to do so, should forfeit 
all right. In the present case, meetings were 
regularly holden ; the heir made no claim ; if 



Doe o. Jefferson, 2 Bing. liS. 
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be eould naw come forward with success^ he 
iii%ht lie by till the tend wa& improved^ and 
then recover it with all its improvement^ 
which could never be allowed.* 

« 

By the 22d section of the General Act^ it 
is directed that all timber and other trees^ 
thorns^ and bushes^ on the lands allotted^ 
shall become the property of the respective 
allotteesj they paying the owner of the said 
trees sach sums for the same as the commis-^ 
sioners shall direct.* — Who is the owner of 
such trees ?^-^It is pretumefl^ the lord of the 
meiBor, who has the power to plant trees on 
his own waste^ provided they do not injure 
the rights of the commoners.' 

• / 

* 1 Bing. 125. This reasoning, however, is scarcelj 
sastaisable, as the greatest possible improyement could not 
alone give title to land* 

^ 41 Geo. 3. c. 109. 8. 22. 

' Kerby v* Sadgrove, 1 Bos. Sf Puh 13. 

L 
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. Where there are several small commoners,' 
il is not unusually provided in local acts, that 
the commissioners shall set out a [Hece of land 
whereon the smaller proprietors shall enjoy - 
a right of intercommoning for a limited num- 
ber of cattle. In a case where the commis- 
sioners, under a provision of this kind^ 
avrarded that certain persons should for ever 
thereafter use and enjoy a specific allotnfeot, 
as a common of pasture, exclusive of all 
others whatsoeveri it was held, that the rightft 
of the commoners were still subservient to 
the right of the jlond to take stone from un- 
derneath the soil as he had theretofore done> 
it appearing that both before and since the 
award the lord had exercised that right.' If 
the lord, in this instance, purchase all the. 
rights of common, he of course becomes 

* Place v. Jackson, 4 Daa. If Rj). 318.; bat see 
Johnson V. Hodson, 8 Eatt. 38., where the lord of the 
manor wai held to be a tiustee for the allottee of herb- 
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seised in fee-i»fnple in severalty^ the rights 
mej^ing in the lordship or seignory. 

On the death of a commissioner^ before 
the execution of the awards it is essential^ in 
regard to a strict deduction of title to the al- 
lotment^ to observe that his successor has 
beea duly aj^inted. For this purpose^ the 
minutes of his appointment should be called 
for. It was also observable^ that where three 
commissioners are appointed^ and the act 
declares that the acts of any two shall be 
bindings — ryet it requires the existence of 
three commissioners for the valid perforoir* 
aiice of acts by the other two. On this 
ground it has been held^ that one commis^. 
sioner being dead^ the acts of the other 
tivo are invalid.' 



* Doe V. MiddletoD, 3 Brod. Sf Bing. 214. As to a 
commissioner's liability for expenses, see Eaton v. Bell, 
5 Barn. Sf Aid. 34. 
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An abstract of title ta allotments 4»hoiild 
be supported by jofficial extracts of the awards 
and a copy of the local act of parliament; 
and the purchaser is entitled^ at the vdndor's 
expense^ to compare the description &i the 
parcels in the abstract with the map uauaUy 
deposited with the award ; by which means 
he may^ in most cases^ be able to discover 
the situation of the old indosnres^ and so 
perhaps to identify the. lands This identic 
fication is sometimes matter of ^eai difficulty^ 
by reason of the alteration effected by the'in- 
dosure^ in the boundaries of the several lands' 
within the parish. Where such extensive al- 
terations are in contemplation^ or likely to^ 
arise^ it would perhaps be advisable to pre*- 
serve a plan of the parish as it istood at the 
time the inclosure-surveyor entered it^ espe- 
cially if common field lands are to be inclosed. 
The utility of such a plan must be apparent^ 
when it is recollected that the allotments are 
to be considered as comprehended in the for- 
mer conveyances^ and that the descriptions 
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in those conveyances may often and generally 
do require a comparison with the actual si- 
tuation of the lands to render them intel- 
ligible. 

It is further worthy of note^ that the pre- 
paration of plans and maps^ for the purpose 
of carrying an inclosure into effect^ is no evi- 
dence of an allotment^ under an act which 
gives an appeal against an allotment within 
six months after a cau6e of complaint has 
arisen^ and it suffices to appeal within six 
months from the time whpn the allotment was 
conclusively made/ 



* Rex 9. Middlesex J.y 1 ChU* Rep* S60. 
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ABSTRACT 

of title, observations on, 148 
ACT OF PARLIAMENT, 

recommended to remedy the defective mode of exe- 
eating inclosnre commissions, 5, 6, 14 

what provisions it shoold contain, 16 

act confers power, award executes it, 51 
AGISTMENT TITHE, 

what it is, 73 

due for commons, 74 

«xtingabhed on inclosure, 74 
ALLOTTEE 

may take possession of allotment, when, 136, 7 

he has only an equitable interest till award pro- 
claimed, 118 
ALLOTMENT, 

general, to one owner in respect of different fiirms, 
3,4 



ALLOTMENT— continue./. 

modes of appropriatiag, 6> 11, 13 

in respect of leasehold, freehold, and copyhold lands, 
14 

in respect of leas«-hold, i> freehold, S3 

in respect of copyhold, is a freehold, 23 

ilklways in fee simple, 29 

gives Tote at county elections, 14, 29 

in lien of waste, lord cannot grant it as copyhold, SO 

of clause communicsting prior title to, 31 

what if there be no such clanse, 31 

cannot pass by word '' appurtenances," 34, 5, 5^ 

of inceptiTe seisin in, by act, 37 

if to be treated as a new acqaisition, 39, 44, 113 

deTiiees of, how they take, 53 

useful clause of appropriation, to be introduced in 
future acts, 54 

of title to allotments under exchanges, 53 

in lieu of tithes, 67 

can seldom be pleaded exempt from tithes, 73 

not liable to agistment tithe which attached on com- 
mon, 73 

whatif common be exempt from tithes, 75, 6 

of com rent in lieu of tithes, 98 

by commissioners for paying expenses, 102 

to purchaser for expenses, Tests by act, and does not 
wait for award, 104 

to joint tenants, particular tenants, and remainder- 
men, 107 

to particular tenant, may be charged by him with 
corpus of expenses. 111, 12 

legal title to, cannot be made till award proclaimed. 
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ALLOTMENT— coitft'fitiecf. 

till when, aUottM hn enlyan equitable int^Mst, 118 
of proTisioa enabling conveyance befete^ IftO 
maj be altered at any time before aw«rd,' IM 
error in, does not' vitiate award, 196 ' 
possesfion may be fAen of, wfaM, IM^ T 
distress may be made on, when, 137 
as to acceptance ttf, l30 < 

as to the disposition' of any Tejected idlottteiit, 131 
to lord, he is entitled ti^ two, when, 131^^, 3 
of proof of title to, 134 
of doable allotment, 135 
assessable to what taxes and poor rates, 135, 6 
claim of, requisites to, 138, 
should be made to person in* possession, 199 
of commons for small profyietors, 146 
not evidenced bypkns and teaps^ before auMUd, 149 
See Settlements^ 'M&rigageS) IneiinibriinceSf 
Leasesy WiltSj^Remainderiy'JBfitiils* ' 
ALliSRATION, 

possibility of, after allotment and before award, no 
solid objection to title, 131, 123 
APPROPRIATION, 6, et ieq. 

nsefol clause of, for futwe acts, 54 
APPURTENANCES, 

will pass an allotment, when, 34, 35, 53 
ARBITRATORS, 

comparison of commissioners to, 13 
AWARD^ 

power of oemmisftioners does not cease with, 11, 13 

if a s^eond may be made, 13 

if it relates back to act, 36 

legal estate does notpass till exeCtttioD of,.51,.101, 118 



COMMISSIONERS— eofi^ii^if. 

as to their. liability to expenses, 147 a* 
lords of manors, and collegiate and corpoiale bodies^ 
ttsttally have a commissioner of their own, 140 n. 
COMMON, 

incumbrances on, attach on allotment, when, 113 
Hot so as to defeat mortgage for expenses, 114 
lights of, become extinct on notice, 126 
no tithe for, if appurtenant, 74 
in gross, pay what tithes, 74 
. as to lease of tithes on farm* having common appurte* 
nant, and allotment in lieu thereof, 78 
of its rateability to taxes- and- poor rates, -IM 
allotment tf(^ for small proprietors, 146 
rSee TenunU mCommon, 
CONTINGENT REMAINDER, 

devise of, valid, on what grounds, 37 n. 
€»>NVSYAN€E, 

award is not in the naiire of, 185 

from commissiopier -to purchaser requires ad vaL 
stami^ 1Q6 
COPYHOLD 

and freehold, as to general allotment 'fer, 4, M 

idloiment in respept of, is^a^reehold, 93 

and in fee simple, S9 

provision, now common in modem acts, declaring 

alletnent'oopyhold, SO 
exchanged for freeholds, what altention of tenure, 63 
lord cantiot |i*aQt allolment in lien ^of waste as copy- 
hold, tbough< ho might have so granted waste, ^ 
CORN RENTj 

allotment of,- ki- lieu- of tithes,; §8 

not evaded* by vacaney of possession,^ W 
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DEATH 

of commissioner, 147 

See also Comtnisiimier* 
DEVISEES 

of general allotment, how they take, 5^ 
DISABILITIES, 

commissioner may make partition when joint tenants 

labour uitder, 107 
of provisions in act for persons labooring under, 108, 
log, 110 
DISSEISIN 

and remitter, no revocation of will, 39 
DISTRESS, 

may be made on allotment before award, when, 197 
See Com Rent 
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ELECTIONS, 

when allottee may vote at, 14, 29 
ENCROACHMENTS, 

[most local acts provide for, by declaring that they 
shall not be impe^hed after a specific time b^ore 
the passing of the act.] 
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ENROLMENT, 

difference in effect of, of bargain and sale under Stat, 
of Uses, and bargain and sale under Stat, of Bank- 
ruptcy, 47, 48, 49, 50 

of bargain and sale, relation of, 47^-49 

of award, as to, 128 
ENTAIL, 

of clause fixing allotment with, 32, 33 
EQUITABLE TITLE, 

allottee has only an equitable title till award pro- 
claimed, 118 
ERROR, 

in allotment does not vitiate award, 126 

except when, 84 
ESCHEAT, 

if rejected allotment escheats, 131 
EVIDENCE, 

official extract or copy of award is what, 128 

allotments not evidenced by plans and maps before 
award, 149 
EXCHANGE, 

of revocation by, 44 

of exchanges under Inclosure acts, 56 

what evidence necessary to call for, 57 

of the reciprocal communication of title to the lands 
exchanged, 59 

what exchanges allowable at common law, 60 

unlimited under Inclosure Acts^ 60 

exchanges are under control of commissioners, 61 

not to prejudice remainder-man, 61 

word imports an equality of Ihterest, 63 

of freeholds for copyholds, 63, 64 
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EXCHANGE— con/tfitie(/. 

if allowed as between three persons under Inclosure 
Acts, 65, 66 
EXPENSES, 

of allotments by commissioners for payment of, 102 
snch allotment vests by act, not by award, 104 
commissioner's remedy for recovery of, if allottee 

neglects to pay, 110 
allottee, having only partial interest, may charge 

corpus of expenses on allotment. 111, 112 
whether he can do this before or after award, 110, 
111 



F. 

FINE, 

no revocation of will when levied by tenant in tail, 
with remainder to himself in fee, 40 n. 
FREEHOLD, 

allotments always are, 22 — 29 
does not vest till award, 51, 101 



IDENTIFICATION 
of parcels, 148 
* See Parcels. 
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INCUMBRANCES, 

prior, attach on allotment, 33, 33 
INSPECTION, 

of award, as to time and persons, 14S 



JOINT-TENANTS, 

whether deviseg of general allotmeat take as, 63 
of allotments to, 107 

commissioners maf make partition whea either party 
is under disabilities, 108 



LEGAt ESTATE, 

does not pass till after proclamation of an;ard, 61^ 
101, lis, 135 

unless provision be made that it shall pass on allot- 
ment, 135 

or allotment be to purchaser for payment of ex- 
penses, 103, 103 
LEASE, 

at rack>rent, of lands inclosed, does not attach oa al- 
lotment, 33 

of tithes, how it afiecb tithes of allotment, 78, 79 
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I4EASEHOLD, 

and freehold, as to general allotment for, 3, 4, 13 

allotment in respect of, is freehold, 22 

of remedy in equity to compel a settlement of allot- 
ment on those in remainder, 22, 23 
LORD OF MANOR, 

if he is entitled to two allotments, 131, 132 

Ode twentieth part usually assigned to, 131, 132 
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MANDAMUS 

will lie to commissioner when, 62 
MINUTES 

of award not a redaction of it into writing, 118 
of new commissioner's appointment, requisite when, 
147 
MORTGAGE, 

prior, attaches on allotment, 32, 33 
for payment of expenses, whether it may be made be- 
fore or after award. 111, 112 
by particular tenant when expenses paid by himself, 

112 
priority of such mortgage, 114, 115 



M 



ItJ^ INDEX. 
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PARCELS, 

as to detoriplion and identification of, 148 
PARTITION, 

as to bill in equity for, 9 

bj compact, observations on, 13 

if a reTocation, 41 

commissioners may make, when joint-tenants labour 
under disabilities, 107 
PLAN, 

preservation of old plans recommended, 148 
POOR-RATES, 

to what, allotment assessable, 133 

canal shares rateable to, 136 
POSSESSION 

of allotment may be tajLen, when, 126^ 127 

allotment should be made to person in, 139 
POWER, 

relation of deed exercising* to deed creating^ 51 
See Act of Paruameivt- 
PROCLAMATION, 

award not final till noti&ed in parish church, 117 
PROFITS, 

if tithes will pass by tl^at word, 141 — 143 
PROOF, 

of title to allotment, 135 
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R. 

RATBABILITT 

of allotments to taxes and poor-rates, 135 
RATES 

maj be leyied after award, 11 
RECTOR 

maj lease allotment in lien of tithes, 67, 98 
REJECTED ALLOTMENT, 

as to its disposition, 131 
RELATION, 

of enrolment on bargain and sale, 47—49 

doctrine of, applied to act and award, 36, 37 
REMAINDER-MAN, 

may compel allottee to settle the lands to uses of set- 
tlement, 22, 109, 110 

not to be prejudiced by exchanges, 61 
REMAINDERS, 

of clause fixing allotment with, 32, 33 
REMEDIES, 

for inconveniences arising from Inclosure Acts sug- 
gested, 6 — 15 
REVERSION, 

devise of, not affected by fine, 40 n. 
REVOCATION, 

principle of, applied to will between act and award, 
36,37 

by disseisin, fine, partition, appointment, and ex- 
change, 39^—43 

not a question of intention, when, 45, 46 
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AWARD — continued* 

except as to allotment to purchaser for payment of 

expenses, 104 
cannot be set aside for obscurity, 126 

cannot be impeached after fifty years, 83, 84 . 

except on clear and indisputable evidence of error, 
84 

and even then there is in most acts a clause which 
creates an insuperable bar, 86 

sample of thb clause, 86 n. 

of land to purchasers for payment of expenses, re- 
quires no stamp, 105 

is apt a cpnTeyance, 1%^ 

of its execution and publication, 117 

final, from proclamation only, 117 

minutes of, no reduction of it into writing, 118, 149 

of proviso enabling conveyance before, 120 

as to the enrolment of, 128 

official copy of, evidence, 128 ^ 

may be inspected, when, and by whom, 128 
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BAR, 

of the bar created by inclosure acts, 86 
BARGAIN AND SALE, 

difference as to relation of, when, under Stat, of Use% 
and Stats, of Bankruptcy, 47, 48, 49 

relation of enrolment under, 47, 48, 49, 50 - 
BOUNDARIES, 

as to commission for ascertaining, 6, 7 
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BUTLER, WILBRAHAM v. 

their opinions on operation of will between act and 
award, 35, 3d, 52 



c. 

CHANCERY, 

as to commis8i<m from, to ascertain boundaries, 0, 7 
CLAIM, 

of allotment, requisites to, 138, 139 

consequences of not making claim, 130 

as to drawing a claim pursuant to this clause, 139 



case exemplifying importance o^ 141 > 

COMMISSIONERS, 

inconTeniences of their mode of executing the inclo- 

sure commission, 1—31, 63 
how such eTils maj be remedied, 6 — ^28 
power does not cease with award, 11, 12 
mandamus will lie to, when, 02 
hold a judicial office, 02 

haTO power to adjudicate finally on matters of quan- 
tity, quality, and situation, 84 
but not on titles, 3 

may alter allotment at any time befinre award, 121 
do not grant or convey, but award, 126 
heir at law of, never a necessary party, 126 
cannot purchase lands in the parish till five years after 

award, 129 
appointment of new, where one dies, 147 
death of one, acts of surviving two invalid, 147 . 
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TITHES — of allotmeBts in UBvti)t-*-^6nHnued. 

if 0th section of general inclosur^ act applies tOy 144 
if they will pass bf (he word ^< piafitif/' 141 — 143 

TITLE, 

commissioners not to sei^ disputes conpeming, 3 
of clause communicating prior title to allotments, 

31—3 
what if there be no such clause, 31, 3d 
of the double title to lands exchanged, 69 
that dlotment may be altered before award, no ob- 
jection to, 121 
proof o^ to allotment^ 134 



u. 

USES 

to bar dower, act should empower commissioners to 
convey lands sold for expenses to, 103 
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VENDOR AND PURCHASER, 

of objections to title on account of liat»iiity to re- 
allotment, 68, 121, 122 
VICAR, 

See Rector* 
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w. 



WILBRAHAM, 
See Butler, 
WILL, 

operation of, when made between act and award, 

35—39, 51, 52 
of revocation of, by disseisin, partition, fine, appoint- 
ment, and exchange, 39, et teq. 
of clause fixing allotment with operation of, 32 
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